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A 


ATTENTION 
The following cumulative material will be found in the December issue (No. 12) 
of Agriculture Decisions, Volumes 1 (1942), 2 (1943), 3 (1944), 4 (1945), 5 
(1946); 6 (1947), and 7 (1948), respectively : 


Citations in Agriculture De- Volume No. and Page 
cisions: 
Statutes, orders, etc__..00 1: 811; 2: 796; 3:1179; 4: 1011; 5: 937; 6: 1194; 
7:12438 
Agriculture decisions-__.__: 1: 815; 2:801;3:1185; 4: 1015; 5: 940; 6: 1199; 
7: 1250 
Court decisions___.__--- 1: 817; 2: 804; 3: 1191; 4: 1021; 5: 945; 6: 1207; 
7: 1255 
Decisions overruled by Secre- 
tary of Agriculture____-___ 1: 819* 
Citations in Court Decisions: 
Statutes, orders, etc_____--_ 2: 799; 3:1182; 5: 938; 6:1197; 7: 1248 


Appeals from Secretary’s deci- 
sions (actions for review by 


|) ae ee 1: 820; 2: 806; 3: 1193; 4: 1024; 5: 948; 6: 12138; 
7: 1259 
Disposition of Appeals (ac- 
tions for review) from Sec- 
retary’s decisions by 
CODE nce ceniiemcinmiommnins 1: 821; 2: 808; 3: 1194; 4: 1025; 5: 949; 6: 1216; 
7: 1260 
Agriculture Decisions cited by 
courts and other authorities. 1: 821; 2: 809; 3: 1195; 4: 1027; 5: 950; 6: 1218; 
7: 1262 
Commodities involved in PACA 
|, 1: 822; 2: 810; 3: 1196; 4: 1028; 5: 951; 6: 1219; 
7: 1264 
Decisions and docket numbers 
arranged in consecutive 
DO sscssscsirisscitintenentiesites 1: 823; 2: 811; 3: 1200; 4: 1031; 5: 953; 6: 1221; 
3 7: 1266 
Docket numbers and decisions 
arranged in consecutive 
ST sinc circa 1: 825; 2: 813; 3: 1208; 4: 10384; 5: 956; 6: 1225; 
7: 1270 
Cumulative lists of decisions: 
Agriculture Decisions: 
Agriculture decisions 
reported......... 1: 829; 2: 815; 3: 1206; 4: 1037; 5: 959; 6: 1229; 
7:1274 


*HistToricaL Note 

The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A. D. 485, 
decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 
1 A. D. 819) as precedents because of lack of regulation requiring current assets 
to exceed current liability by at least 25 percent of average weekly purchases. 
Since that decision, regulation (9 CFR Cum. Supp. 201.14) setting up a standard 
of financial qualifications has been promulgated. Jn re Albert Bree, 3 A. D. 255 
(1944) —Ed. 
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IV 


Cumulative lists of decisions— 
Continued 
Agri. Decisions—Con. 


1942 PACA decisions 
hitherto unre- 


1943 PACA decisions 
hitherto unre 
OIE ect ernie 

Agriculture decisions 
explained________ = 

Agriculture Decisions 
followed: —..<<.—. 

Court decisions fol- 
lowed in 

Court Decistfons: 

Court decisions pub- 
lished 

Court and Agricul- 
ture decisions dis- 
tinguished in 

Court and Agricul- 
ture decisions ex- 
plained in 

Court and Agriculture 
decisions followed 
DR sii ci ernisioe 

Cumulative Index-Digest of 
decisions: 
Agriculture decisions_.__ 


Court decisions. 
A study of the scope and na- 
ture of Agriculture Deci- 
sions—Statistical Index___. 


ATTENTION 


Volume No. and Page 


4: 1043; 5: 965 


5: 965 
2: 803 ; 3: 1190; 4: 1020 (distinguished) 
2: 803; 3: 1190; 5: 944 


3: 1190; 4: 1020 


2: 821; 3: 1212; 5: iv-vi; 6: v-ix; 7: v-xi 


7: 1254 


5: 944; 6: 1206 


6: 1206; 7: 1254 


1: 836; 2: 822; 3: 1214; 4: 1045; 5: 967; 6: 1244; 
7: 1293 
2: 870; 3: 1292; 5: 1027; 6: 13834; 7: 1271 


1:850; 2:882; 3:1818; 4:1119; 5:1042; 
6: 1347; 7: 1400 





CUMULATIVE LIST OF COURT DECISIONS * 
PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 


(Agricultural Marketing Agreement Act of 1937) Volume: Page 
Avon Dairy Company et al. v. Eisaman, 69 F. Supp. 500 (1946) Denial 
of application to postpone effective date of Order No. 75_--------- 6:72 


Agricultural Marketing Agreement Act of 1937 

Bailey Farm Dairy Co. et al. v. Anderson, 157 F. 2d 87 (1946) Legality 
and constitutionality of classification provisions of Order No. 3__- 6: 611 

Bailey Farm Dairy Co., et al. v. Jones, 61 F. Supp. 209 (1945) Classi- 
SATIRE: OF Tecnica aie eee Sea 5:43 

Barron Coop. Creamery et al. v. Wickard, 140 F. 2d 485 (1944) Re- 
classification of milk downward as not authorizing scaling upward. 3: 692 

Beatrice Creamery Company et al. v. Anderson, 75 F. Supp. 363 
(1947) Validity of Order No. 68—Inapplicability of de minimis 
doctrine—De novo hearing—Assailed findings supported by evi- 
dence—Failure to spread parity upon record__----_--_---_--~~- 6: 969 

C. J. Weiland and Son Dairy Products Company, Inc., v. Wickard, 
Secretary of Agriculture, 68 F. Supp. 93 (1946) Judicial review of 
Secretary’s order—Overpayments—Variation in total butterfat 


I nics sas cs sesame eens ees ae earn eel meas ae 6: 162 


Chapman v. United States, 139 F. 2d 327 (1943) Validity of producer- 
settlement fund DrOvisioit OF Bb. nie ok ence 3: 819 
Cosgrove et al. v. Wickard, 49 F. Supp. 232 (1943) Bona fide pro- 
ducer——P iting: OF SOChOtary 5 eee amen 2:610 
Crull v. Wickard, 137 F. 2d 406 (1943) Findings of fact by Secretary 
as to petitioner’s status as handler sustained___--_--___-_____-__ 3: 446 
Crull v. Wickard, 40 F. Supp. 606 (1941) Scope of judicial review 
OE GRRE TOO ics ikcacre cn mn ean 3: 445 
Dairymen’s League Co-operative Association, Inc. v. Anderson, 
F. Supp. (1947) Order No. 27—Reclassification of milk— 
Interpretation of Article III Section 2 (7)—Meaning of term 
“delivery to a purchaser’—Permissibility of classification based on 
plant movement rather than ultimate utilization—Stipulation by 
subordinate as to legal effect of admitted facts not binding upon 
Secretary or courts—Administrative proceeding—Inapplicability 
of strict rules of evidence—Effect of failure to establish substantial 
injustice—Statutes—Consideration of exception to II-A classifica- 








Elm Spring Farm, Inc. et al. v. United States, 127 F. 2d 920 (1942) 
Co-operative associations—Handler, who is_____----__-------__-_ 3: 540 


*Cumulative Index-Digest of the court cases will be found in the December issue (No. 12) 
of Agriculture Decisions: 2 A. D. 870; 3 A. D. 1292; 5 A. D. 1027; and 6 A. D. 1334.—Had. 


¥ 








VI CUMULATIVE LIST OF COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937—Continued . Volume: Page Agr 

Fairview Creamery, Inc. v. Wickard, 42 F. Supp. 757 (1942) Calculat- 

ing freight rates to determine allowances to creamery company-_-- 3: 608 
Grandview Dairy, Inc. v. Jones, War Food Administrator, et al., 61 F. 

Supp. 460 (1945) Administrative law—Judicial review—Market 

service payments—lInapplicability of doctrine of res judicata to 

decisions of administrative officers and boards___-----__-------- 5: 510 
Grandview Dairy, Inc. v. Jones, War Food Adm’r, et al., 157 F. 2d 

5 (1947) Disallowance of market service payments upheld—Con- 

clusion—Findings—Substantial evidence___.__------_----------- 6: 390 
Green Valley Creamery, Inc. v. United States, et al., 108 F. 2d 342 

(1939) Validity of Order No. 4—Construction of administrative 

NN ce ent ca Sc a a ccna 3:38 
H. P. Hood & Sons v. United States, 307 U. S. 588, 83 L. ed. 1478 

(1939) Amendment of milk order—Finding as to base period—Use 

of. post-war period—Unavailability of statistics for pre-war pe- 

riod—Validity of referendum—Right to vote—Vote by co-opera- 

tives—Equalization fund—Reinstatement of amended milk order— 

Finding as to effectuation of policy of act—Constitutional law— 

Due process of law—Validity of equalization provisions of order__ 7: 919 
Hogansburg Milk Company, Inc. v. Jones, War Food Administrator, 

— F. Supp. — (1946) Order No. 27—Reclassification of milk— 

Burden of proof as to invalidity of market administrator’s action— 

Administrative law—Evidence—Weight of evidence—Limited au- 

thority of court to review Secretary’s action—Effect of failure to 


protest undue delay in making reclassification___--_____________-- 6: 1036 
La Verne Co-op. Citrus Ass’n et al. v. United States, 143 F. 2d 415 

(1944) Exhaustion of administrative remedy___._-_---__-_------- 3: 921 
M. H. Renken Dairy Co. v. Wickard, 45 F. Supp. 332 (1942) Order 

No. 27—Market service payments............~..~..-~. 2 ese 3: 316 
M. H. Renken Dairy Co. v. Wickard, 47 F. Supp. 212 (1942) Order 

Ia ie amr A eens teppei hn ceed anteianmiacniiln 3: 321 
New England Dairies, Inc. v. Wickard, 51 F. Supp. 444 (1943) Order 

No. 4—Cooperative, when not a handler___-_-----------_-------~- 3:310 


New York State Guernsey Breeders’ Co-op. v. Wickard, 141 F. 2d 

805 (1944) Limited character of judicial review of legality of 

I acd ae 3: 697 
Ogden Dairy Co. v. Wickard, Secretary of Agriculture, et al., 157 F. 2d 

445 (1946) Judicial review of War Food Administrator’s order— 


OO IIIT INE ik nsccnntne soe ni aie geemeniianaiacein 6: 269 
Parker v. United States, 153 F. 2d 66 (1946) Civil contempt—When 

contemnor released by discharge in bankruptcy--___---_--------. 6: 862 
Parker v. United States et al., 126 F. 2d 370 (1942) Corporations— 

I ince ecinitaaiennin 8: 45 
Parker v. United States et al., 129 F. 2d 374 (1942) Corporations— 

Contempt—Discretion of court.._...-------_------------------- 3:61 
Parker v. United States et al., 1385 F. 2d 54 (1943) Corporations— 

== INR TRO iv vicsiceereneneenensincnmminen 3: 65 
Queensboro Farm Products, Inc. v. Wickard, 47 F. Supp. 206 (1942) 

Order No. 27—Use classification.........-_._..--.............. 8; 212 


Queensboro Farm Products, Inc. v. Wickard, 137 F. 2d 969 (1943) 
EOE Bie, 3) 100 CABO oven cccewsumincecnunmnamacns 8: 220 





CUMULATIVE LIST OF COURT DECISIONS Vil 


Page Agricultural Marketing Agreement Act of 1937—Continued Volume : Page 
Sauquoit Valley Farmers Cooperative, Inc. v. Wickard, 45 F. Supp. 
308 104 (1942) Strict compliance with prescribed temperature______- 3: 684 
Shawangunk Co-op. Dairies, Inc. v. Jones, 59 F. Supp. 848 (1945) 
Accounting by handler for milk received from producers__.__-____ 5:124 
Shawangunk Co-op. Dairies, Inc. v. Jones, et al., 153 F. 2d 700 (1946) 
10 Accounting by handler for milk received from producers___..__-_- 5:576 
Shawsheen Dairy, Inc., 47 F. Supp. 494 (1942) Claims against milk 
handier provebie in: bankrantes. nee 8:619 
90 Sprague Dairy Company et al. v. Anderson, — F. Supp. — (1946) 
Validity of Order No. 69—Promulgation hearing record—Substan- 
tial evidence—Inclusion of contested county and townships in 
3 I ict la cama 6: 729 
Stark et al. v. Wickard, 136 F. 2d 786 (1944) Standing of milk pro- 
ducer to seek court review of Secretary’s order_-___---____---.-_ 8:140 
Stark et al. v. Wickard, 321 U. S. 288 (1944) Right of producer to 
obtain court review of Secretary’s order__..__.-._--__-___-—-__-. 8:121 
United States v. Adler’s Creamery, Inc., 107 F. 2d 987 (1939) Handler, 


9 United States v. Adler’s Creamery, Inc., 110 F. 2d 482 (1940) Injune- 
tion—Collection or payment of money_-_-----_------------_---- 3:1027 
United States v. Burlington Sanitary Milk Company, Inc. (D.C. EB. D. 
of Wisconsin, 1944) Exhaustion of administrative remedy_--_-_-- 3: 1029 
United States v. Elm Spring Farm, Inc., et al., 38 F. 2d 508 (1942) 
Cooperative associations—Handler, who is____.__--------_------~- 8: 582 
36 United States v. Green Valley Creamery, Inc., 59 F. Supp. 153 (1945) 
Civil contempt—Effect of discharge in bankruptcy upon collection 
il CR een ete mee 6: 860 
United States v. H. P. Hood & Sons, Inc., et al., 26 F. Supp. 672 
(1939) Validity of Order No. 4—Constitutionality of Agricultural 
Marketing Agreement Act of 1937—Stare Decisis—Constitutional 
law—Delegation of legislative power—Due process of law—Finding 
as to base period—Country plant—Equalization fund—Interstate 
OID icns ca: scctsnsitisiiatcns canesiagsn cinta aaivicaidlaarateis Gita teenie mmanaiainabipdialiapiaciacialaial 7: 905 
United States v. Hogansburg Milk Company, Inc., 57 F. Supp. 297 
(1944) Administrative law—Effect of failure to exhaust adminis- 
trative remedies—Market administrator’s determination as to 
amounts due from handler to producers’ settlement fund____-__-_ 6: 1034 
United States v. Levine, 129 F. 2d 745 (1942) Conviction of employee 
of market administrator of accepting bribe_._.-_._._-__--..--_~----- 8: 615 
United States v. Martin (USDC, D. Mass., 1948) Civil contempt pro- 
ceedings—Effect of amendment of Secretary's order subsequent to 
RIN NE. a iesinessciscacceabintanerentipinesinaiaendimmadeumicamaniaiel 7: 404 
United States v. Ridgeland Creamery Co., 47 F. Supp. 145 (1942) 
Exhaustion of administrative remedy__..--.-----------------~- 3: 626 
United States v. Rock Royal Co-Operative, Inc., et al., 307 U. S. 533, 
59 S. Ct. 998, 83 L. ed. 1446 (1939) Constitutionality of Act—Va- 


SRE OF IEE FAG Bi rir snctearetn ede snnnuisieaesnniakreuadaiee 2: 391 
United States v. Ruzicka et al., 152 F. 2d 167 (1945) Exhaustion of 
administrative remedy—Judicial review__.....----------------- 5: 928 


United States v. Ruzicka et al., 829 U. 8. 287 (1946) Distribution of 
enforcing authority between courts and Secretary of Agriculture__ 5: 931 








Vill CUMULATIVE LIST OF COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937—Continued Volume : Page 


United States v. The Telling-Belle Vernon Co., a corporation, e¢ al., 
(U. 8. D. C. N. D. Ohio, E. D., 1948) Preliminary mandatory injunc- 
tion—Compliance with milk order while its validity questioned_-_ 

United States v. Titusville Dairy Products Co., 63 F. Supp. 104 (1945) 
Mandatory injunction—Stay of administrative proceeding__---_-- 

United States v. Turner Dairy Co., 162 F. 2d 425 (1947) Court en- 
joining compliance with and restraining violation of milk marketing 
order—Right of government to mandatory injunction to compel pay- 
ment of amounts due under milk marketing order—Interlocutory 


I I int screenees cigea ateasieaiecee inertia 
United States v. Turner Dairy Company, 166 F. 2d 1 (Feb. 18, 1948) 


Modification of judgment of lower court by appellate court—Filing 
of reports—Payment of sums due market administrator—Ex- 
haustion of administrative remedy—Finding of ascertainment and 
determination of parity price—Handler’s right to question constitu- 
tionality of legislation of administrative order—Power of court 
to determine validity of administrative order___.____-___-_--___-_ 
Modification of its original opinion by Circuit Court of Appeals— 
Enforcement action—Right to stay of judgment—Dxhaustion of ad- 
Aa RIES Ula ialerepbacinierenipimisoee 
United States v. Western Fruit Growers, Inc., et al., 34 F. Supp. 794 
(1940) Power of Federal court to protect its jurisdiction___-______ 
United States v. Wood et al., 61 F. Supp. 175 (1945) Administrative 
law—Exhaustion of administrative remedy—Action to enforce com- 
RENEE On Os recep ala ca caeenla inn aiehieoareriwanaae 
United States v. Wrightwood Dairy Company, 315 U. S. 110, 62 S. Ct. 
523, 86 L. ed. 726 (1942) Effect of intrastate commerce competition 
upon regulation of interstate commerce___-__----_-__--_.._-_--~ 
United States v. Wrightwood Dairy Company, 127 F. 2d 907 (1942) 
POWHRTE Dl BOCHOLATY GUNOP BCL 8 nccncneccnennecsnnnwancmeses 
Vogt’s Dairies, Inc. v. Wickard, 45 F. Supp. 94 (1942) Producer, who 
is—Judicial review of administrative definition--______.___-_____. 
Waddington Milk Co., Inc. v. Wickard, 140 F. 2d 97 (1944) Order 
Ns a ON et ceinedeetaneeeaseunae 
Wawa Dairy Farms, Inc. v. Wickard, 56 F. Supp. 67 (1944) Judicial 
review of Secretary’s ruling—No trial de novo__-_--_---_-__--__ 
Wawa Dairy Farms, Inc. v. Wickard, 149 F. 2d 860 (1945) Validity of 
milk receiving station diferential ._._._._._._._................-....- 
Western Fruit Growers, Inc. et al. v. United States, 124 F. 2d 381 
(1941) Power of Federal courts to enjoin prosecution of State court 


7: 848 


5: 851 


7:52 


Wetmiller Dairy & Farm Products Co., Inc. v. Wickard, Secretary of 
Agriculture, 60 F. Supp. 622 (1944) Classification of milk in ac- 
cordance with its utilization at second plant__--_._-__---_-_--_-_- 

Wetmiller Dairy & Farm Products Co., Inc. v. Wickard, 149 F. 2d 330 
(1945) Reclassification of milk by Secretary—Effect of market ad- 
ministrator’s acquiescence in IIIA classification______-_-_____-_- mcs OS Te 





Page 


848 


B51 


CUMULATIVE LIST OF COURT DECISIONS Ix 


Commodity Exchange Act Volume : Page 


Board of Trade of Kansas City, Mo., et al. v. Milligan, U. S. Atty., 
et al., 16 F. Supp. 859 (1936) Constitutionality of Commodity Ex- 
change Act—Interstate commerce—Adoption of necessary and con- 
venient means by Congress to exercise its powers—Due process 
CRs ceases Sse ee eee 

Board of Trade of Kansas City, Mo., et al. v. Milligan, U. S. Atty., 
et al., 90 F. (2d) 855 (1937) Constitutionality of Commodity Ex- 
change Act—Purpose of Act—Evidence—Presumption of constitu- 
tionality of statutes—Presumption as to performance of duty by 
public officials—Interstate commerce—Freedom of contract—In- 
I hon Tas a reg ao a Re 

Board of Trade of the City of Chicago et al. v. Olsen, 262 U. S. 1, 43 
S. Ct. 470, 67 L. ed. 889 (1923) Constitutionality of Act____.__-_--~-_ 2: 422 

Irving Weis and Company et al. v. Charles F. Brannan, Secretary of 
Agriculture, 171 F. 2d 2382 (1948) Suspension of registration 
and trading privileges of future commission merchant and floor 
broker—Requirements of act relating to written records—Conceal- 
ment and evasion of provisions of act relating to written records— 
Duty of Government inspectors—Administrative law—Review of 
act by appellate court as to appropriate punishment—Limitation 
of judicial review of remedies or penalties—HEffect of violation of 
act if pasttiner tpn perteetiiih.......2..222. 3) ee 

Moore v. Chicago Mercantile Exchange et al.; Bennett et al. »v. 
Board of Trade of City of Chicago et al., 90 F. (2d) 735 (1987) 
Constitutionality of Commodity Exchange Act—lInterstate com- 
merce—Congressional findings—Purpose of Act—Prohibition of 
wild forms of speculation—Duty of Circuit Court of Appeals rela- 
tive to Supreme Court decisions in determining constitutionality 


Oe i aii ak it cis sche aac nonce ceca eae 
Nelson v. Secretary of Agriculture, 133 F. 2d 453 (1943) Suspension 


Sree CRORE TINT ns nee cicccneccnnanenneuaean 
Nichols & Co. v. Secretary of Agriculture, 131 F. 2d 651 (1942) Acting 


on other side of customers trades... nn nee 
Nichols & Co. et al. v. Secretary of Agriculture, 136 F. 2d 503 (1943) 


Centre. Wet Conmiirntee. ees 


Federal Seed Act 
E. K. Hardison Seed Co. v. Jones, 149 F. 2d 252 (1945) Cease and 


Gonlat-—-Boade—Talac Lae ais sn sss rei reine eccions 


7: 1236 


Grain Futures Act 
Bartlett Frazier Co. v. Hyde et al., 56 F. (2d) 245 (1932) Validity of 


provisions of Grain Futures Act relative to reports and inspection 
of records—Dismissal of bill in equity for want of equity______-~- 
Bartlett Frazier Co. et al. v. Hyde, Secretary of Agriculture, et al., 
65 F. (2d) 350 (1933) Constitutionality of Grain Futures Act— 
Searches and seizures—Due process___..._._.-._._--__--___--_- 











x CUMULATIVE LIST OF COURT DECISIONS 


Packers and Stockyards Act, 1921 Volume: Page 

Midwest Farmers, Inc. v. United States et al. ; Crosby et al. v. Same; 

Barton v. Same, 64 F. Supp. 91 (1945) Suspension of registration— 

Unfair, unjustly discriminatory or deceptive practices___________ 5: 309 
Mirotznik et al. v. United States et al., 64 F. Supp. 635 (1946) Unau- 

thorized revocation of license—Denial of application for license of 

DTS entities a ee 5: 652 
Morgan et al. v. United States et al., 298 U. S. 468, 56 S. Ct. 906, 80 

L. ed. 1288 (1936) Fair hearing—Rate proceeding__--__________-__ 2: 498 
Morgan et al. v. United States et al., 304 U. S. 1, 58 S. Ct. 773, 82 L. ed. 

1129 (1988) Fair hearing—Rate proceeding.____.______---_--_~___ 2: 507 
Nostrand Poultry Market, Inc. v. United States et. al., 59 F. Supp. 245 

(1945) Denia) of application for license—Constitutionality of act-_ 5: 129 
Sioux City Stock Yards Company v. United States, 49 F. Supp. 801 

(1943) Cease and desist from refusing to render stockyard serv- 


Ohi Pe Sena ee betel cn cane cacemannesbasliceinon 2: 621 
St. Joseph Stock Yards Company v. United States, 11 F. Supp. 322 
(1985) Validity of stockyards rate order___..___-~~~~~..._____-_- 3:1114 


St. Joseph Stock Yards Company v. United States, 298 U. S. 38, 56 S. 

Ct. 720, 80 L. ed. 1033 (1936) Validity of stockyards rate order_-- 3: 1138 
Stafford et al., v. Wallace, 258 U. &. 495, 42 S. Ct. 397, 66 L. ed. 735 

(2BBR) Coometitationaiity Or Aetna hens te 2: 449 
United States et al. v. Morgan et al., 307 U. S. 183, 59 S. Ct. 795, 83 L. 

ed. 1211 (1939) Retention of funds pending determination of rate 


United States et al. v. Morgan et al., 313 U. S. 409, 61 S. Ct. 999, 85 
L. ed. 1429 (1941) Validity of rate order—Criticism of Supreme 
eet Geen see in a Soe ee ee 2: 538 


Perishable Agricultural Commodities Act, 1930 


A. J. Conroy, Inc. v. Weyl-Zuckerman & Co., 39 F. Supp. 784 (1941) 
Reparation—Failure to deliver without reasonable cause—Seller 
liable to buyer for loss due to latent defect—Judicial notice— 
Watery soft rot disease of field origin—Pamphlet published by De- 
partment—Passage of title—Title and risk passed to buyer, when— 
F. o. b. shipping point—Normal deterioration loss—Applicability 
of law of sales to act—Findings of Secretary accepted by court... 7: 1133 
American Fruit Growers, Inc. v. Lewis D., Goldstein Fruit and Pro- 
duce Corporation, 78 F. Supp. 309 (1948) Want of jurisdiction 
of district court—Failure to file appeal from Judicial Officer’s 
decision within period required by act__.___--_-_---------------_~-- 7: 498 
Bacon Brothers v. Cad Heaton Fruit Company, — F. Supp. — (Dec. 
19, 1946) Constitutionality of act—Jurisdiction of Secretary—Di- 
versity of citizenship—Jurisdiction of district court—Appeal from 
RNA AOE I scissile Soe enter nada ob nats nna tani 6: 782 
Bacon Brothers v. Cad Heaton Fruit Company, — F. Supp. — (June 
80, 1947) Interest allowed on contract—Amount of attorney’s fee 
SOWA  COUDHE) LOW RIGO aici meieicimnaininveninnimeinme 6: 734 


CUMULATIVE LIST OF COURT DECISIONS xI 


P, 
= Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 


Barker-Miller Distributing Co. v. Berman, 8 F. Supp. 60 (1934) Sec- 

109 retary’s order sustained by court—Assumption by court of juris- 
diction of Secretary—Effect of prima facie case made out by find- 

ings and order of Secretary—Proper manner of avoiding effect of 

52 finding of Secretary—Inapplicability of Statute of Frauds to trans- 
action involving purchasing agent of buyer—Damages—Perform- 

ance of duty by buyer in minimizing loss—Right of rediversion 


where buyer failed to acquire title to commodity___--_-______---- 8: 224 
Bell et al. v. Main, 49 F. Supp. 689 (1943) Transaction constituting 
gle, and not consienments...5 os cai eee 2: 630 


Ernest E. Fadler Co. v. Hesser, 166 F. 2d 904 (1948) Rejection of 
commodity—Assent of seller to rescission—Implied warranty of 
merchantability—Implied warranty of suitable shipping condi- 


1 tion—Appeal—Defenses open on appeal from Secretary’s repara- 
tion order—Relationship of act to law of sales—Passage of title— 
14 Lack of right of resciasion; when... cs 7: 589 
Hoffman Banana Company v. Schultz Brokerage Co., a partnership, 
39 — F. Supp. — (1947) Attorney’s fee—Allowances as part of 
conte Gf Cnme——Interethi nc kn sscecek bb eit eee 6: 1098 
) Joseph Denunzio Fruit Company v. Crane, dba Associated Fruit Dis- 


tributors of California et al., 79 F. Supp. 117 (1948) Trial de 
novo—Evidence aliunde or de hors the record—Contracts—Offer 
; and aeceptance—Meaning of term “booked’”—Anticipatory 
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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are re- 
quired to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1940 ed. 601 et seqg.), the Packers 
and Stockyards Act, 1921 (7 U.S. C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions.” They may be cited 
by giving the volume and page, for illustration, thus: 1 A. D. 472. 
It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported and 
the court cases published herein will be found at end of each monthly 
issue, and the cumulative yearly Index-Digest, lists of decisions re- 
ported, statutes, orders, etc., construed, and statistical and other tables 
will be found at the end of No. 12 (December) issue of the Agriculture 
Decisions. 

Copies of monthly issues beginning with January of 1942 of the 
decisions will be available through the Superintendent of Documents, 
U. S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 
(A. D. 1991) 


In re The Babcock Dairy Company e¢ al. AMA Doc. No. 30-3. De- 
cided February 18, 1949. 


Dismissal— Withdrawal of Petition Under Section 8c (15) (A) of Act 


Since petitioners in their application for dismissal requested permission to 
withdraw their petition under section 8c (15) (A) of the Act, the petitioners’ 
request for withdrawal is granted and it is so ordered.* 


Daniels, Harter and Swope, of Harrisburg, Pennsylvania for petitioner. Mr. 
John M. Durbin for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


On February 11, 1949, the petitioners in this proceeding filed an 
application for permission to withdraw the petition which they filed 
on May 25, 1948, under Section 8c (15) (A) of the Agricultural Ad- 
justment Act (1933), as amended and as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 (7 U. S. C. 601 
et seq.) The petition claimed that, for numerous reasons, provisions 
of an amendment to Order No. 30 (Toledo, Ohio) issued April 28, 
1948, relating to increases in the differentials used in calculating 
Class I prices of milk during certain periods in 1948, were not in ac- 
cordance with law. The petitioners requested the postponement, sus- 
pension or revocation of the effective date of the amendment pending 
final disposition of their petition. By a separate letter they requested 
also immediate action on the petition. Treating the letter as in the 
nature of a petition for interim relief, an order was issued on June 1, 
1948 (7 A. D. 439), denying interim relief and the request for the 
postponement of the effective date of the contested amendment. 

The application for dismissal filed by the petitioners sets out in 
substance that the period within which increased differentials were 
to have been effective has expired, that the interim relief was the 

*Reference to other points involved in this case will be found in Index-Digest and 


Subject-Index in this issue of Agriculture Decisions.—Ed. 
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primary purpose of the petition, and that interim relief having been 

denied, it is the desire of the petitioners that the petition be withdrawn. 

The respondent has consented to the withdrawal of the petition. 
Under the circumstances, the petitioners’ request for withdrawal 


is granted and it is so ordered. 


(A. D. 1992) 
In re Ralph W. Moore. CEA Doc. No. 47. Decided February 2, 1949. 


Disciplinary Proceedings Under Commodity Exchange Act—Motion to Dismiss 

Complaint on Pleadings—Certification of Questions by Referee to Secre- 

-tary—Effect of Failure to Object to Answer—Right of Referee to Entertain 
Motion to Dismiss—Moot Question—Proceeding Remanded to Referee 


Where the respondent in a disciplinary proceeding under the Commodity Ex- 
change Act moved to dismiss the complaint on the pleadings, and the referee 
held that section 0.10 (b) of the rules of practice, which provides that “any 
motion will be entertained except a motion to dismiss on the pleadings,” 
was unlawful and void, that he was authorized to entertain such a motion, 
that section 0.9 (b) of the rules of practice did not require anything more 
by way of answer to a complaint than is required under section 900.52a (b) 
of the rules of practice under the Agricultural Marketing Agreement Act, 
and that the motion be denied on the merits, upon certification to the Sec 
retary for the purpose of determining whether the referee’s ruling should 
be stricken from the record and whether the respondent’s answer met all 
of the requirements of the rules of practice, such certification being based 
upon reissuance of the rules of practice subsequent to the referee’s ruling, 
it is held that: 

(1) the certification presents no question that need be decided at this 
stage of the proceeding: (2) there is no issue on the question of the sufficiency 
of respondent’s answer because complainant has not objected to the answer 
filed; (3) the questions of the sufficiency of the answer and the right of 
the referee to entertain the motion to dismiss seem moot since, while enter- 
taining the motion, the referee denied it; and (4) the proceeding should be 
remanded to the referee for continuation of the hearing and for post-hearing 
procedures.* ; 

Administrative Proceeding—Right of Respondent to Test Validity of Complaint 

Prior to Hearing Upon Merits—Inapplicability of the Due Process Clause 

It does not appear to be a requirement of due process of law under the Fifth 
Amendment of the Federal Constitution that a respondent in an administra- 
tive proceeding be afforded an opportunity to test the validity of a complaint 
and to get a decision upon the validity prior to a hearing upon the merits.* 


Right of Secretary to Entertain Motion to Dismiss Complaint on Pleadings— 
Question not Decided 

Even if rule 0.10 (b) should be literally construed to prohibit the Secretary and 

the Judicial Officer from passing upon a motion to dismiss a complaint, a 

question which is not decided here, a respondent could accomplish the same 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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result by other motions after the complainant’s case is put in evidence or 
seek dismissal upon the whole case for the same reasons that may be 
urged in a motion to dismiss prior to hearing.* 
Mr. Benj. M. Holstein for complainant. Mr. Ben I. Melnicoff, of Washington, 
D. C., for respondent. Mr. Jack Bain, Referee. 


Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER ON CERTIFICATION FROM REFEREE 
BACKGROUND 


In this disciplinary proceeding under the Commodity Exchange Act 
(7 U. S. C. Chapter 1), the referee assigned to the proceeding from 
the Oftice of Hearing Examiners, Jack W. Bain, filed a certification to 
the Secretary on December 21, 1948, of matters described hereinafter. 
Complainant filed a statement in connection with the certification on 
December 23, 1948, and respondent also filed a memorandum on Jan- 
uary 3, 1949. 

The questions involved arise out of section 0.10 (b) of the rules of 
practice (17 CFR, Cum. Supp., 0.10 (b)) which provides: “Any mo- 
tion will be entertained except a motion to dismiss on the pleadings.” 
The complaint in the proceeding was issued on May 28, 1948. On July 
26, 1948, respondent filed a motion to dismiss the complaint upon sev- 
eral grounds. Complainant answered the motion by referring to 
section 0.10 (b) of the rules of practice pointing out that such a 
motion could not be entertained. The referee set down the motion 
for oral argument and extensive oral argument was held before him 
on August 12, 1948. On August 31, 1948, the referee issued his ruling 
holding (1) that he could entertain the motion because he thought 
section 0.10 (b) of the rules of practice unlawful and void because 
the prohibition extends to the Secretary and the Judicial Officer as well 
as the referee and (2) that the motion to dismiss be denied upon the 
merits. In connection with his decision upon the latter point, he ruled 
that respondent was apparently alarmed needlessly by the language 
of the complaint and the rules of practice as to type of answer called 
for and he held that reasonable admission or denial of the facts 
alleged is all that is required, likening respondent’s responsibility in 
this connection to that of a Department agency when it is a respond- 
ent in a proceeding such as one under Section 8c (15) (A) of the 
Agricultural Adjustment Act (1933), as amended and as reenacted 
and amended by the Agricultural Marketing Agreement Act of 1937 
(7 U.S. C. 601 et seg.). After respondent’s motion for a bill of par- 
ticulars was denied, respondent filed an answer on October 8, 1948. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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On November 30, 1948, a special session of the hearing was held for 
the purpose of obtaining the testimony of a witness who was to leave 
the country shortly thereafter. On December 7, 1948, complainant 
filed the following exceptions to the referee’s decision and ruling upon 
respondent’s motion to dismiss: 

“In order to save any rights which the complainant may have in this or any 
future proceeding under the Commodity Exchange Act, the complainant re- 
spectfully excepts to the referee’s decision insofar as it holds (1) that Section 
0.10 (b) of the Rules of Practice under the Commodity Exchange Act (17 CFR 
0.10 (b)) is unlawful and void, (2) that the referee has jurisdiction to enter- 
tain a motion to dismiss on the pleadings, and (3) that Section 0.9 (b) of the 
Rules of Practice under the Commodity Exchange Act (17 CFR 0.9 (b)) does 
not require anything more by way of answer than is required under Section 
900.52a (b) of the Rules of Practice (7 CFR, 1947 Supp., 900.52a (b) under the 
Agricultural Marketing Agreement Act of 1987, as amended; and insofar as 
it necessarily implies that the referee may disregard, amend, modify, abrogate, 
or set aside a rule or regulation issued by the Secretary of Agriculture under 
authority vested in him by statute.” 

A prehearing conference was held before the referee on December 
9, 1948, and on December 14, 1948, the hearing opened. Respondent 
moved that, in view of the exceptions filed by complainant to the 
referee’s ruling upon the motion to dismiss, the matter be certified 
to the Secretary. The referee denied this motion. The referee’s 
certification of December 21, 1948, recites this action by him but goes 
on to say (1) that the Federal Register of December 18, 1948, reached 
his office on December 21, 1948, and that he then first learned that the 
rules of practice were reissued by the Acting Secretary on December 
15, 1948, with no change in the provisions concerning answers and 
motions to dismiss, (2) that whether or not the reissuance of the 
rules constitutes a reversal of the referee’s ruling, it complicates the 
situation, and (3) that before continuance of the proceeding, the 
respondent should have something more final than the referee’s ruling. 
Accordingly, the certification reads: 

“I am, therefore, certifying the proceeding ‘to the Secretary’ as that term 
is used in the rules of practice, with specific reference to whether my entertaining 
and ruling upon the motion to dismiss the complaint should be stricken from 
the record, and whether respondent’s answer meets all the requirements of the 
rules of practice, as amplified by the complaint itself.” 


Complainant’s statement filed in connection with the certification 
points out that the question of the referee’s jurisdiction to entertain 
a motion to dismiss is moot insofar as this proceeding is concerned and 
that there is no claim that respondent’s answer is insufficient. The 
statement also contends that the reissuance of the rules of practice 
was sponsored ‘by the Division of the Federal Register as part of the 
1949 Edition of the Code of Federal Regulations and is entirely co- 
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incidental and unrelated to the referee’s ruling. Respondent’s memo- 
randum takes the general position that the referee’s ruling is correct 
insofar as he upheld respondent’s right to challenge the legal suffi- 
ciency of the complaint, that such a right exists under the act and 
the due process clause of the Fifth Amendment, and that respondent 
is entitled to a ruling as to whether its answer is sufficient. 


DECISION AND ORDER 


I do not believe that the certification presents any questions that 
need be decided, if at all, at this stage of the proceeding. As to the 
question of the sufficiency of respondent’s answer, there is no issue, 
as far as this proceeding is concerned, because the complainant has not 
objected to the sufficiency of the answer filed. On the question as to 
whether the referee should have entertained and ruled upon the motion 
to dismiss, the facts are that, while he entertained the motion, he denied 
it. The hearing has commenced, the questions of the sufficiency of the 
answer and the right of the referee to entertain a motion to dismss seem 
moot as far as this proceeding is concerned and if any considerations of 
general practice and procedure of the Department are involved, these 
would be best studied upon the basis of the whole record of the proceed- 
ing. This observation applies to whatever complications, if any, are 
raised by the reissuance of the rules of practice which, in my opinion, 
carried no intention of overruling the referee’s holding that the per- 
tinent rule of practice is null and void. Accordingly, the proceeding is 
remanded to the referee for continuation of the hearing and for 
post-hearing procedures. 

One further observation might be made, however. It does not 
appear to be a requirement of due process of law under the Fifth 
Amendment that a respondent in an administrative proceeding be 
afforded an opportunity to test the validity of a complaint and to 
get a decision upon the validity prior to a hearing upon the merits. 
Certainly that is not the universal practice of the courts in court pro- 
ceedings nor is it the prevailing procedure of all administrative 
agencies.’ Even if rule 0.10 (b) should be literally construed to pro- 

1Interstate Commerce Commission.—Rules of Practice § 1.70 (49 CFR, Cum. Supp., 
1.70). “Authority of Officers. * * * An officer shall have no power to decide any 


motion to dismiss the proceeding or other motion which involves final determination of 
the merits of the proceedings.” 

Federal Communications Commission.—Rules of Practice § 1.844 (h) (47 CFR, 1947 
Supp., 1.844 (h)). “Authority of presiding officers * * * but no such [presiding] 
officer shall be empowered to decide any motion offered in the course of a hearing to 
dismiss the proceeding or to decide any other motion which involves a final determination 
of the merits of the proceedings.” 

Federal Power Commission.—Rules of Practice § 1.12 (18 CFR, 1947 Supp., 1.12). 
“Motions * * * (d) Rulingson * * * Provided, however, That no motion made 
before or during a hearing, a ruling upon which would involve or constitute a final deter- 
mination of the proceeding, shall be ruled upon by a presiding officer except as a part of 
either his initial or recommended decision submitted after the conclusion of the hearing.” 
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hibit the Secretary and the Judicial Officer from passing upon a motion 
to dismiss a complaint, a question which is not decided here, a respond- 
ent could accomplish the same result by other motions after the 
complainant’s case is put in evidence or seek dismissal upon the whole 
case for the same reasons that may be urged in a motion to dismiss 


prior to hearing. 


(A. D. 1993) 


In re General Foods Corporation et al. CEA Doc. No. 34. Decided 
February 3, 1949. 


Notice of Setting Aside of Orders by Circu‘t Court of Appeals 


Pursuant to judgments entered on October 19, 1948, by the United States Circuit 
Court of Appeals for the Seventh Circuit and the judgments and the order 
of this court of August 13, 1947, as to respendent, notice is hereby given to 
the contract markets under the act that the orders in this proceeding dated 
April 28, 1947, and July 11, 1947, have been set aside, and, accordingly, the 
suspension of registrations and denials of trading privileges ordered will 
not become effective.* 

Decision by Thomas J. Flavin, Judicial Officer 

NOTICE OF COURT’S SETTING ASIDE OF ORDERS 


On October 19, 1948, judgments were entered by the United States 
Court of Appeals for the Seventh Circuit in Daniel F. Rice and Com- 
pany et al. v. Charles F. Brannan, Secretary of Agriculture, et al., 
General Foods Corporation v. Charles F. Brannan, Secretary of Agri- 
culture, et al., Charles W. Metcalf v. Charles F. Brannan, Secretary 
of Agriculture, et al., and Philip R. O’Brien v. Charles F. Brannan, 
Secretary of Agriculture, et al., setting aside the orders entered April 
28, 1947 (6 A. D. 288), and July 11, 1947 (6 A. D. 652), in this pro- 
ceeding. 

The effectiveness of the orders of April 28, 1947, and July 11, 1947, 
had been stayed as to all respondents except Ryan by the court pending 
action of the court upon the appeal. An order was entered on August 
13, 1947 (6 A. D. 756), staying the effectiveness of the orders as to re- 
spondent Lawrence J. Ryan, who did not appeal to the court, and mak- 
ing the applicability of the orders as to Ryan dependent upon the out- 
come of the court review as to the Rice respondents. 

Pursuant to the judgments of the court and the order of August 13, 
1947, as to Ryan, notice is hereby given to the contract markets under 
the act that the orders in this proceeding dated April 28, 1947, and 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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July 11, 1947, have been set aside by the United States Court of Ap- 
peals for the Seventh Circuit and that, accordingly, the suspensions of 
registrations and denials of trading privileges ordered will not be- 


come effective. 


(A. D. 1994) 


In re Irving Weis and Company, Irving Weis, and Alexander Cycle- 
man. CEA Doc. No. 39. Decided February 3, 1949. 


Motion Requesting for Modification of Prior Order, Granted 


Upon recommendation of the Commodity Exchange Authority under the Act 
the respondent’s motion requesting that, in view of the losses already suffered 
as a result of this proceeding, there be some amelioration or remission of 
the sanction imposed under the order of March 5, 1948, to the end that re- 
spondent’s firm may be in a position to retain those of its customers which 
it still has and continue to stay in business, granted, and the specific order 
recommended by the authority is adopted in substance, and the said order 
is hereby modified as herein ordered. 

Mr. Benj. M. Holstein for Commodity Exchange Authority. Mr. Irving Weis and 
Messrs. Corbin, Bennett & Delehanty, of New York City, for respondents. 

Decision by Thomas J. Flavin, Judicial Officer 

SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Commodity Exchange Act 
(7 U. S. C. Chapter 1), respondents appealed to the United States 
Court of Appeals for the Second Circuit a decision and order entered 
March 5, 1948 (7 A. D. 180), finding that respondents violated the act 
and ordering suspension for 10 days of the registrations of Irving 
Weis and Company as a futures commission merchant and Irving 
Weis as a floor broker and ordering denial of trading privileges on 
the contract markets for all respondents. The effectiveness of this 
order was stayed pending action by the court on the appeal (7 A. D. 
193). On December 7, 1948, the court entered a decision affirming the 
order of March 5, 1948, and on January 11, 1949, entered its judg- 
ment setting 30 days thereafter as the effective date for the suspension 
of registrations and denial of trading privileges ordered on March 
5, 1948. 

On December 23, 1948, respondents filed a motion and supporting 
affidavit from Irving Weis alleging that the firm of Irving Weis and 
Company has suffered severe business losses by reason of this proceed- 
ing. It is stated that comparative figures for the years 1946 and 1948 
show a loss of approximately two-thirds in the number of accounts 
carried, in gross commissions, and in net profits. It is further stated 
that under the terms of the order, the firm would be compelled to 
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notify its remaining customers to close or transfer their accounts to 
other brokers for the period of suspension, that these customers would 
probably not return, and that the effect would be completely destruc- 
tive of the business. The affiant requests that, in view of the losses 
already suffered as a result of this proceeding, there be some ameli- 
oration or remission of the sanction imposed under the order, to the 
end that the firm may be in a position to retain those customers which 
it still has and continue to stay in business. 

On January 28, 1949, complainant filed an answer to the motion. 
The answer states in part: 

“Information available to the Commodity Exchange Authority under the Act 
indicates that, as of December 31, 1948, commodity customers’ margin funds held 
by the firm had declined approximately 69% since December 31, 1947. Accord- 
ingly, the affiant’s claims as to the loss of business appear to be substantiated. 
The order of March 5, 1948, follows the recommendations made by the Com- 
modity Exchange Authority. At that time there had been no representation or 
showing as to the loss of business already sustained as a result of this proceed- 
ing. The offense committed by these respondents is a serious one and requires 
an effective sanction. However, it is believed that this objective can be achieved 
without requiring the liquidation or transfer of all remaining accounts, and the 
possible destruction of the respondents’ business. It is, accordingly, suggested 
that the order of the Judicial Officer be modified by providing that it should not 
be construed to prohibit the carrying or liquidation of customers’ positions on 
the books of respondents as of the close of business on the last day preceding the 
effective date of the suspension.” 

The answer then proceeds to propose a specific order to accomplish 
the recommendations made. This specific order is adopted in sub- 
stance and the order of March 5, 1948, is modified as follows: 

Effective February 11, 1949, the registration of Jrving Weis and 
Company as a futures commission merchant under the Commodity 
Exchange Act is suspended for a period of ten (10) days; Provided, 
however, that the suspension of registration shall not prohibit Irving 
Weis and Company from carrying open positions held for customers 
as of the close of business February 10, 1949, nor from accepting and 
causing to be executed orders for the liquidation, in whole or part, of 
any such position, provided that such orders are executed by persons 
other than Jrving Weis or Alewander Cycleman. 

Effective February 11, 1949, all contract markets shall deny to 
Irving Weis and Company all trading privileges for tts own account 
for a period of ten (10) days. 

Effective February 11, 1949, all contract markets shall deny to 
Irving Weis and Company all trading privileges for the accounts of 
customers for a period of ten (10) days. Such denial of trading 
privileges for customers’ accounts shall be held in abeyance for a per- 
iod of two years from the date of this order; Provided, however, that 
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if within such two-year period the said Irving Weis and Company, 
after notice and opportunity for hearing, should be found to have 
violated the terms of this order or the provisions of the Commodity 
Exchange Act, then, and in that event, and without further notice, the 
Secretary of Agriculture or his lawful delegatee may issue a supple- 
mental order in this proceeding making effective forthwith the afore- 
said denial of trading privileges for customers’ accounts. 

Effective February 11, 1949, the registration of Jrving Weis as a 
floor broker under the Commodity Exchange Act is suspended for a 
period of ten (10) days. 

Effective February 11, 1949, all contract markets shall deny all trad- 
ing privileges to Jrving Weis and Alexander Cycleman for a period of 
ten (10) days. 

Copies hereof shall be served upon the parties by registered mail or 
in person and also upon the contract markets under the act. 


(A. D. 1995) 


Twelve Cars of Flaxseed from Morris, Minnesota—Inspection and 
Grading. GS Doc. No. 61. Decided February 17, 1949. 


Publication of Findings of Fact—Improper Loading of Carloads of Flaxseed 


Where several carloads of flaxseed were improperly loaded so that an inferior 
grade of flaxseed was at the bottom of each of the cars and covered by a 
larger quantity of relatively clean flaxseed of better grade and this im- 
proper loading of the cars caused the incorrect inspection, grading and 
certification of the grain, held, the inspectors were not at fault and the 
findings of fact based upon evidence taken at the hearing should be 
published.* 

Mr. R. C. Mill for Grain Branch, Production and Marketing Administration. 
Messrs. Philip S. Duff and John H. Daniels, of Minneapolis, Minnesota, for 
Archer-Daniels-Midland Company. Mr. George W. Sand, of Minneapolis, 
Minnesota, for Spencer Kellogg & Sons, Inc. Messrs. John F. Johnson, 
George A. Larson, Iver Meyers, A. J. Newquist, Marvey C. Swanson and 
Frank J. Swiech, all of Minneapolis, Minnesota, pro se. Mr. Fred G. Smith, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under the United States Grain Standards Act 
(7 U. S. C. 71-87), which was instituted by certain letters dated 
November 24, 1948, over the signature of the Director of the Grain 
Branch addressed to the following licensed Grain Inspectors: John 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—EKd. 
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F. Johnson, George A. Larson, Iver Meyers, A. J. Newquist, Marvey 
C. Swanson and Frank J. Swiech. Similar letters were addressed 
to the following other interested parties: 


(1) Morris Cooperative Elevator Association, Morris, Minnesota, as the ship- 
per of the twelve cars of flaxseed ; 

(2) The Farmers Union Grain Terminal Association of St. Paul, Minnesota, 
which received on consignment for sale eleven of the twelve cars of flaxseed; 

(3) The Johnson-Olson Grain Company of Minneapolis which received on con- 
signment for sale one of the twelve cars of flaxseed ; 

(4) The Archer-Daniels-Midland Company, as the person who bought and 
accepted seven of the twelve cars on the basis of inspection and grading; 

(5) Spencer Kellogg and Sons, Inc. as the person who bought and received 
five of the twelve cars on the basis of inspection and grading; 

(6) Mr. Joseph L. Widstrom, superintendenc of Delmar Elevator No. 3 at 
Minneapolis into which seven of the carlots were unloaded and handled; and 

(7) Mr. Louis Fried, superintendent of the Kellogg Elevator at Minneapolis 
into which five of the said carlots in question were unloaded and handled. 


It was alleged that the Morris Cooperative Elevator Association, 
Morris, Minnesota, shipped flaxseed in twelve railroad cars during 
the period beginning in November 1947 and ending June 1948, which 
was incorrectly inspected and graded. The letters contained a notice 
that a hearing would be held “to determine the true cause of the 
alleged misgrading”. Subsequently, on December 14, 1948, the hear- 
ing was held in Minneapolis. Each of the inspectors named above 
appeared at the hearing. Mr. Philip S. Duff and Mr. John H. Daniels 
appeared for Archer-Daniels-Midland Company and Mr. George 
Sand appeared for Spencer Kellogg & Sons, Inc. Neither the Morris 
Cooperative Elevator Association or the Farmers Union Grain Ter- 
minal Association was represented at the hearing. Oral testimony 
was introduced and certain documentary evidence made a part of the 


record. 
FINDINGS OF FACT 


The flaxseed in the twelve carlots was shipped by the Morris Co- 
operative Elevator Association, Morris, Minnesota, during the period 
November 1947—June 1948. 

The flaxseed in each of the twelve cars was held for inspection and 
grading at Wilmar, Minnesota enroute to Minneapolis where samples 
were taken by authorized employees of the Minnesota State Grain 
Inspection Department. These samples were taken by probing in 
accordance with the methods and instructions prescribed by 
the Director of the Grain Branch, Production and Marketing 
Administration. 

Each of the said twelve carlots of flaxseed was graded by licensed 
inspectors on the basis of these samples. Seven of the twelve cars 
were sold to Archer-Daniels-Midland Company and five of them 
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were sold to Spencer Kellogg & Sons, Inc. During the course of 
unloading at the respective elevators of these two companies the flax- 
seed in the cars was found to have been unevenly loaded. Flaxseed 
that was heavily mixed with inferior dockage material was contained 
in the bottom part of each car and was covered by a larger quantity of 
relatively clean flaxseed of better grade in the upper and remaining 
part of the car. 

Direct transfers were then made of the flaxseed as received in the 
cars by several turnings and commingling of the flaxseed and the dock- 
age material with the result that every portion of the resultant load 
was uniform. The identity of the carlots as inspected was maintained 
without addition or substitution during the course of the direct trans- 
fers. Following such transfers and commingling of the flaxseed and 
dockage material, the contents of each were again inspected and graded 
by licensed inspectors and in some cases by the Federal supervisors of 
grain inspection at Minneapolis. 

Results of the original inspection and the inspection after direct 
transfer are as follows: 


Correct grade after transfer 











Car identity Original grade (percent) (percent) 
IR scccckasnnmncedecciey No. 1 flaxseed, dockage 11.0_-.......-- No. 1 flaxseed, dockage 20.0. 
SP cicdincn nnoiccmesceominkah No. 1 flaxseed, dockage 10.0_-......-.- No. 1 flaxseed, dockage 20.0. 
2 ae a: No. 1 flaxseed, dockage 7.0_.-......--- No. 1 flazseed, dockage 15.0. 
I i cae olememancial No. 1 flaxseed, dockage 8.0_-.........- No. 1 flaxseed, dockage 19.0. 
esi bee causal No. 1 flaxseed, dockage 15.0_-_......-- No. 1 flaxseed, dockage 23.0. 
 £ ) ee .-| No. 1 flaxseed, dockage 11.0- ...-| No. 1 flaxseed, dockage 21.0. 
GN 46182 .| No. 1 flaxseed, dockage 7.0 No. 1 flaxseed, dockage 17.0. 


ci No. 1 flaxseed, dockage 20.0. 
No. 1 flaxseed, dockage 8.0-- No. 1 flaxseed, dockage 37.0. 
KS No. 1 flaxseed, dockage 12.0. ..| No. 1 flaxseed, dockage 17.0. 
CB&Q 26450_...-.-. ..--| No. 1 flaxseed, dockage 11.0. -........- No. 1 flaxseed, dockage 17.0. 
GW I soidico a ccocdcccwnnas No. 1 flaxseed, dockage 11.0__.........| No. 1 flaxseed, dockage 26.0. 


No. 1 flaxseed, dockage 12. 


CONCLUSIONS 


The Morris Cooperative Elevator Association shipped the flaxseed 
in twelve cars each of which was so loaded that an inferior grade of 
flaxseed was at the bottom of each of the cars and covered by a larger 
quantity of relatively clean flaxseed of better grade. This manner 
of loading the cars caused the incorrect inspection and grading of 
the cars and so the incorrect grading was not due to any fault of the 
licensed inspectors. Inasmuch as the flaxseed in question was incor- 
rectly certified to conform to a specified grade the findings based upon 
evidence taken at the hearing should be published. 


ORDER 


The Findings of Fact set out above shall be published. 
Copies hereof shall be served upon the complainant and all other 
persons mentioned herein. 
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(A. D. 1996) 


Turee Cars or FLAxsEeD FROM KERKHOVEN, MINNESOTA—INSPECTION 
AnD Grapine. GS Doc. No. 62. Decided February 18, 1949. 


Publication of Findings of Fact—Improper Loading of Carloads of Flaxseed 


Same as 8 A. D. 153, ante. 


Mr. R. C. Mill for Grain Branch, Production and Marketing Administration. 
Mr. Herbert F. Horner for Kerkhoven Grain Company, Kerkhoven, Minnesota, 
Mr. John H. Daniels for Archer-Daniels-Midland Company. Messrs. EHd- 
ward A. Olson, Marvey C. Swanson, Iver Meyers, C. A. Gluesing, and George 
A. Larson, all of Minneapolis, Minnesota, pro se. Mr. Fred G. Smith, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the United States Grain Standards Act 
(7 U.S. C. 71-87), which was instituted by certain letters dated No- 
vember 24, 1948, over the signature of the Director of the Grain 
Branch. These letters were addressed to licensed Grain Inspectors, 
Edward A. Olson, Marvey C. Swanson, Iver Meyers, C. A. Gluesing, 
and George A. Larson. Similar letters were addressed to the Kerk- 
hoven Grain Company, the Archer-Daniels-Midland Company and 
the Hoover Grain Company of Minneapolis. 

It was alleged that the Kerkhoven Grain Company shipped flax- 
seed in three cars during the period beginning April 27, 1948 and 
ending May 1, 1948, which was incorrectly graded. The letters con- 
tained a notice that a hearing would be held “to determine the true 
cause of the alleged misgrading”. Subsequently, on December 15, 
1948, the hearing was held in Minneapolis. Each of the said licensed 
inspectors appeared for himself. Herbert Horner, attorney, ap- 
peared for Kerkhoven Grain Company and John H. Daniels appeared 
for Archer-Daniels-Midland Company. The Hoover Grain Com- 
pany was not represented. Testimony was given by the inspectors 
who inspected and graded the flaxseed, two of the Federal grain su- 
pervisors at Minneapolis, the superintendent of the elevator at which 
the grain was unloaded and the flaxseed buyer for Archer-Daniels- 
Midland Company. Documentary evidence was also introduced. 


FINDINGS OF FACT 


(1) The flaxseed in the three carlots was shipped by the Kerkhoven 
Grain Company from Kerkhoven, Minnesota to Minneapolis. 
(2) The flaxseed in each of the three cars was held for inspection 
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and grading at Wilmar, Minnesota, enroute to Minneapolis. It 
was sampled at that point by designated employees of the Minnesota 
State Grain Inspection Department. These samples were taken by 
probing in accordance with the methods and instructions prescribed 
by the Director of the Grain Branch, Production and Marketing 
Administration. 

The three cars of flaxseed were inspected and graded by licensed 
inspectors on the basis of these samples. All of the flaxseed was 
then sold to Archer-Daniels-Midland Company, Minneapolis. Dur- 
ing the course of unloading, the flaxseed in the cars was found to have 
been unevenly loaded. Flaxseed that was heavily mixed with inferior 
dockage material was contained in the bottom part of each car and 
was covered by a larger quantity of relatively clean flaxseed of better 
grade in the upper and remaining part of the car. 

As a result of such disclosure, direct transfers were made of the 
flaxseed as received in the cars from Kerkhoven, Minnesota. These 
direct transfers were affected by several turnings and commingling 
of the flaxseed and the dockage material with the result that every 
portion of the resultant load was uniform for the factors of grade 
and dockage. The identity of the carlots as inspected on the basis of 
the samples that were taken at Wilmar was maintained without addi- 
tion or substitution during the course of the direct transfers. Fol- 
lowing such transfers and commingling of the flaxseed and dockage 
material, the contents of each car were again inspected and graded 
by licensed inspectors and in some cases by the Federal supervisors 
of grain inspection at Minneapolis. Results of the original inspec- 
tions and inspections after transfer are as follows: 


Correct grade after 


Car identity Original grade (percent) transfer (percent) 
ae asc emiicedicia No. 1 flaxseed, dockage 14.0. ..........]| No. 1 flaxseed, dockage 21.0. 
EE SE nccbsaseunascanuie No. 1 flaxseed, dockage 12.0.-.........| No. 1 flaxseed, dockage 19.0. 
EE caso nscesdveceteeces No. 1 flaxseed, dockage 12.0. .........- No. 1 flaxseed, dockage 17.0. 

CONCLUSIONS 


The Kerkhoven Grain Company shipped the flaxseed in three cars 
each of which was so loaded that an inferior grade of flaxseed was at 
the bottom of each car and covered by a larger quantity of relatively 
clean flaxseed of better grade. This manner of loading the cars 
caused the incorrect inspection and grading of the flaxseed in the 
cars and so the incorrect grading was not due to any fault of the 
licensed inspectors. Inasmuch as the flaxseed was incorrectly certi- 
fied to conform to a specified grade, the findings should be published. 
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ORDER 


The Findings of Fact set out above shall be published. 
Copies hereof shall be served upon the complainant and all other 
parties mentioned herein. 


(A. D. 1997) 


Three Cars of Flaxseed from Norcross, Minnesota—Inspection and 
Grading. GS Doc. No. 63. Decided February 18, 1949. 


Publication of Findings of Fact—Improper Loading of Carloads of Flaxseed 


Same as 8 A. D. 153, ante. 


Mr. R. C. Mill for Grain Branch, Production and Marketing Administration. 
Mr, F. J. Pithey for Farmers Cooperative Elevator Association, Norcross, 
Minnesota. Mr. John H. Daniels for Archer-Daniels-Midland Company, 
Minneapolis, Minnesota. Messrs. Frank J. Swiech, John F. Johnson, and 
Marvey C. Swanson, of Minneapolis, Minnesota, pro se. Mr. Fred @. 
Smith, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under the United States Grain Standards Act 
(7 U. S. C. 71-87), which was instituted by certain letters dated 
November 24, 1948, over the signature of the Director of the Grain 
Branch. These letters were addressed to licensed Grain Inspectors 
Frank J. Swiech, John F. Johnson and Marvey C. Swanson. Similar 
letters were addressed to the Farmers Cooperative Elevator Associa- 
tion, Norcross, Minnesota, the Hixon Gannon Company and Archer- 
Daniels-Midland Company. 

It was alleged that the Farmers Cooperative Elevator Association, 
Norcross, Minnesota, shipped flaxseed in three cars during November, 
1947, which was incorrectly graded. The letters contained a notice 
that a hearing would be held “to determine the true cause of the 
alleged misgrading”. Subsequently, on December 16, 1948, the hear- 
ing was held in Minneapolis. Each of the said licensed inspectors 
appeared for himself. F. J. Pithey, Manager of the Farmers Co- 
operative Elevator Association, appeared for that Association and 
John H. Daniels appeared for Archer-Daniels-Midland Company. 
Oral testimony was introduced and certain documentary evidence 
made a part of the record. 


FINDINGS OF FACT 


(1) The flaxseed in the three carlots was shipped by the Farmers 
Cooperative Elevator Association from Norcross, Minnesota to 
Minneapolis. 
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(2) The flaxseed in each of the three cars was held for inspection 
and grading at Wilmar, Minnesota, enroute to Minneapolis. It was 
sampled at that point by designated employees of the Minnesota 
State Grain Inspection Department. These samples were taken by 
probing in accordance with the methods and instructions prescribed 
by the Director of the Grain Branch, Production and Marketing Ad- 
ministration. 

The three cars of flaxseed were inspected and graded by licensed 
inspectors on the basis of these samples. All of the flaxseed was then 
sold to Archer-Daniels-Midland Company, Minneapolis. During 
the course of unloading, the flaxseed in the cars was found to have 
been unevenly loaded. Flaxseed that was heavily mixed with inferior 
dockage material was contained in the bottom part of each car and 
was covered by a larger quantity of relatively clean flaxseed of better 
grade in the upper and remaining part of the car. 

As a result of such disclosure, direct transfers were made of the 
flaxseed as received in the cars from Norcross, Minnesota. These 
direct transfers were effected by several turnings and commingling 
of the flaxseed and the dockage material with the result that every 
portion of the resultant load was uniform for the factors of grade 
and dockage. The identity of the carlots, as inspected on the basis 
of the samples that were taken at Wilmar, was maintained without 
addition or substitution during the course of the direct transfers. 
Following such transfers and commingling of the flaxseed and dockage 
material, the contents of each car were again inspected and graded by 
licensed inspectors and in some cases by the Federal supervisors of 
grain inspection at Minneapolis. Results of the original inspections 
and inspections after transfer are as follows: 





Correct grade after transfer 








Car identity Original grade (percent) (percent) 
oo ea No. 1 flaxseed, dockage 7.0_-......-_-- No. 2 flaxseed, dockage 13.0. 
CRIP 147486 No. 1 flaxseed, dockage 5.0___......._- No. 1 flaxseed, dockage 11.0. 
Ee Bsc Gandsendecssnssan No. 1 flaxseed, dockage 5.0--........_-- No. 1 flaxseed, dockage 10.0. 





CONCLUSIONS 


The Farmers Cooperative Elevator Association, Norcross, Minne- 
sota, shipped the flaxseed in three cars each of which was so loaded 
that an inferior grade of flaxseed was at the bottom of each car and 
covered by a larger quantity of relatively clean flaxseed of better grade. 
This manner of loading the cars caused the incorrect inspection and 
grading of the flaxseed in the cars and so the incorrect grading was 
not due to any fault of the licensed inspectors. Inasmuch as the flax- 
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(Administrative Procedure Act) 


seed was incorrectly certified to conform to a specified grade, the find- 
ings should be published. 


ORDER 


The Findings of Fact set out above shall be published. 
Copies hereof shall be served upon the complainant and all other 
parties mentioned herein. 


(A. D. 1998) 


Jn re St. Louis National Stockyards Company. P&S Doc. No. 1246. 
Decided February 2, 1949. 


Temporary Increase in Rates and Charges—Effective Date of Order— 
Section 4 (c) of Administrative Procedure Act 


Respondent’s request for an increase in its yardage rates granted on a tempo- 
rary basis until June 30, 1949, and, on the basis of the facts in this pro- 
ceeding, the order made effective in less than 30 days in accordance with 
section 4 (c) of the Administrative Procedure Act.* 


Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 
tion. Mr. Frederic P. Lee, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 et seq.), in which reasonable rates 
and charges have heretofore been prescribed. By supplemental 
orders entered from time to time, the respondent is now authorized 
to assess certain rates and charges on a temporary basis until June 30, 
1949, after which basic rates are again to be in effect unless otherwise 
ordered. 

On December 30, 1948, the respondent filed a petition requesting 
that certain of its yardage charges be further modified until and 
including June 30, 1949. 

Notice of the petition was published in the Federal Register on 
January 7, 1949 (14 F. R. 94) and no protests have been received. 
On January 24 the Livestock Branch filed an answer recommending 
that the modifications sought by the respondent be authorized on a 
temporary basis until June 30, 1949, at which time the present sched- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—EKd. 
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ules of rates now temporarily in effect for respondent are due to 
expire. 

Inasmuch as the parties are agreed and no objection has been filed, 
the respondent shall file and publish an amendment to its tariff pro- 
viding for the following yardage charges: 


Yardage Charge Rate 

A. Livestock sold or resold in the Commission Division: per head 
Cattle (except bulls weighing 800 pounds or over) -----------___ $0. 70 

Nn cs cdc saciecaes eens als eae cinoma en ais enna - 43 

I a a ac cecil lan eaacnm arig eie ae toad 20 

CO: I Ni ig he lactacin esa pea -16 

Bulls weighing 900 pounds or over... ee 1. 00 


B. Livestock reecived directly by packers through the yards: 


Cattle (except bulls weighing 800 pounds or over) ~---_-------_- . 35 
Oa io ist as aac aie ea ini nea eeiaiae . 22 
TN a aks ae ti a Sips cnt iors .13 
ORCI UN i i a eee aaa . 08 
Bulls weighing S00 pounds or oVer._- nn . 50 
C. Livestock resold at the yards for local delivery other than livestock 
resold in the Commission Division: 
Cattle (except bulls weighing 800 pounds or over) __-_-- See .18 
CRN ica once dda ace eee  acamnetaddeae Zinupibemoe die Bt 
TE ao sien asin css ct als saasnninan ewan osc coe sa mesein aes opm agen a . 06 
UCR, ONG I ic spices ist ates ecient lg aati ancpie ene . 04 
Bulle weighing 300 pounds or over.....—.... ~~ ncanssue . 24 
D. Livestock resold at the yards for shipment off the market, other than 
livestock resold in the Commission Division: 
Cattle (except bulls weighing 800 pounds or over_-______--____ . 08 
es ccs ccs sa piece ac a tae ab ce ches acne aan . 05 
TIN seer ca sae a cseassse ar am eivitccos ea svc alae agama eetaates . 08 
SURON ID SAT EI i rn ih a hcl eee . 03 
Bulls weighing 800 pounds or over____---_-----_-_--____-_______ pet 


The yardage charges set out above shall be in effect until and 
including June 30, 1949, after which basic rates shall again be in 
effect unless otherwise ordered. The petition of respondent also re- 
quests that the charges authorized herein be made effective 10 days 
after issuance of this order. In view of the justification for the 
imposition of the charges requested by respondent, and since the 
Livestock Branch, Production and Marketing Administration, has 
recommended the imposition of such charges and no protests have 
been received from any interested person, it is believed that good 
“ause exists In accordance with Section 4 (c) of the Administrative 
Procedure Act, for making this order effective in less than 30 days 
after service on respondent. Therefore, this order shall be served 
upon the respondent and shall become effective 10 days after service. 





PACKERS AND STOCKYARDS ACT, 1921 8 A.D, 
(Administrative Procedure Act) 





(A. D. 1999) 


In re Market Agencies at Omaha Union Stock Yards. P&S Doc, 
No. 143. Decided February 7, 1949. 


Continuation of Rates and Charges—Effective Date of Order—Section 4 (c) 
of Administrative Procedure Act 


The temporary rates and charges prescribed by the order of February 24, 1948, 
are hereby continued in effect until July 1, 1949, and, on the basis of the 
facts in this proceeding, the order is made effective in less than 30 days in 
accordance with section 4 (c) of the Administrative Procedure Act.* 


Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 
; tion. Mr. E. W. Janike, of Omaha, Nebraska, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL CONSENT ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U. S. C. 181 e¢ seg.), in which reasonable rates 
have heretofore been prescribed by the Secretary. By supplemental 
order dated February 24, 1948 (7 A. D. 129) the respondents were 
authorized to assess and charge on a temporary basis rates therein set 
forth until March 1, 1949. 

On January 25, 1949, the respondents filed a petition to have the 
rates and charges set forth in the order of February 24, 1948, ex- 
tended on a temporary basis until the respondents were able to pre- 
sent a petition for a further modification of their rates and charges, 
which they expect to file within 30 days. 

The Livestock Branch has filed an answer recommending that the 
rates be extended until July 1, 1949. 

Inasmuch as the parties are agreed, the order of February 24, 1948, 
is continued in effect until July 1, 1949. 

The order authorizing the current rates was preceded by notice pub- 
lished in the Federal Register which afforded all interested persons an 
opportunity to be heard. No protests against the proposed action 
were received. ‘This order merely continues the present rates in effect 
pending the filing of a petition for modification in the near future and 
action thereon. In view of the foregoing facts, it is found that notice 
and public procedure on this ruling are unnecessary. 

This order shall become effective on March 1, 1949, at which time 
the present schedule of rates is due to expire according to the order of 
February 24, 1948. Copies hereof shall be served upon the parties. 





*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.——Kd. 
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(A. D. 2000) 


In re Union Stock Yards Company of Omaha. P&S Doc. No. 344. 
Decided February 11, 1949. 


Continuation of Temporary Rates and Charges—Notice and Public Procedure— 
Application of Section 4 (a) and (b) of Administrative Procedure Act 


The temporary rates and charges of respondent under previous orders are hereby 
continued in effect for a period of two years subject to the conditions set 
forth in the order of August 30, 1946, with reference to the filing of quar- 
terly reports and reduction of rates upon the basis of information contained 
in such reports, and, on the basis of the facts in this proceeding, this order 
is made without notice and public procedure in accordance with sections 4 
(a) and (b) of the Administrative Procedure Act.* 


Mr. John J. Murray for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Harry B. Coffee, of Omaha, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL CONSENT ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 et seg.). The respondent is now oper- 
ating under certain temporary orders previously issued authorizing 
certain rates and charges for stockyard services. 

On January 25, 1949, the respondent filed a petition in the form of 
a letter dated January 18, 1949, requesting a two year extension of the 
current authorization. 

On February 8, 1949, the Livestock Branch, Production and Mar- 
keting Administration, by its attorney, filed an answer recommending 
that the petition be granted. 

Inasmuch as the parties are agreed, the respondent is authorized 
to continue to assess the charges set out in its tariff No. 12 now on file 
with this Department for a period of two years, beginning with the 
effective date of this order, unless this authorization shall be changed 
by further order during this period. This authorization is subject to 
all the terms and conditions recited in the order of August 30, 1946 
(5 A. D. 609) with reference to the filing of quarterly reports and re- 
duction in rates upon the basis of the information contained in such 
reports. The respondent may petition for a modification of this 
authorization at any time during the two year period. 

The schedule of rates currently in effect was authorized by previous 
orders. These orders were preceded by notices published in the Fed- 
eral Register and opportunities for all interested persons to be heard 

*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.— Ed. 
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in the matters. No protest against the proposed action was received. 
This order merely continues the present charges in effect for an ad- 
ditional period. In view of the foregoing, it is found that notice and 
public procedure on the rule are unnecessary. 

This order shall become effective on March 28, 1949. 

Copies hereof shall be served on the parties by registered mail or in 
person. 


(A. D. 2001) 


George Slote and Oscar Warren v. State Brand Inspector, State of 
Idaho. P&S Doc. No. 1804. Decided February 2, 1949. 


Dismissal—Consent of Parties 


Reparation compaint dismissed after complainant informed presiding officer 
that he did not desire to proceed further and that the proceeding may be 
dismissed.* 


Messrs. Smith & Ewing, of Caldwell, Idaho, for complainant. Mr. John A. Carver, 
Jr., for the Attorney General, for respondent. Mr. Elmer J. Scott, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a reparation proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S. C. 181 et seqg.), in which the complainants seek the 
sum of $43.50, which sum was deducted from the proceeds of sale of 
435 head of cattle at the Boise Valley Livestock Commission Company 
Stockyards, Caldwell, Idaho. The sum represents an inspection fee 
in the amount of $0.10 per head which was deducted from the pro- 
ceeds of sale and remitted to the respondent. 

After the respondent filed an answer on January 14, 1948, the Pre- 
siding Officer suggested to the parties that the facts were relatively 
few and simple and that the disputed legal issues might determine the 
outcome of the proceeding. Accordingly it was suggested to the 
parties that they confer for the purpose of stipulating the facts upon 
which a decision could be made. The parties did confer and were able 
to agree upon a stipulation of facts but no stipulation was ever sub- 
mitted. By letter dated January 17, 1949, the attorney for the com- 
plainants informed the Presiding Officer that his clients did not desire 
to proceed further and that the proceeding may be dismissed. 

Therefore, the complaint is dismissed. Copies of this order shall 
be served upon the parties. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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(A. D. 2002) 


Interstate Livestock Commission Co. v. Oklahoma National Stock-' 
yard Co. P&S Doc. No. 1808. Decided February 2, 1949. 


Failure to Render Reasonable Stockyard Services—Damages 


Where complainant claimed reparation for the value of a cow consigned to com- 
plainant for sale on a commission basis which was “held over” at the stock- 
yard during the night and could not be found in the morning, it is held, that 
respondent failed in its duty to render reasonable stockyard services in 
connection with safeguarding the animal and, therefore, complainant is 
entitled to an award of reparation for the loss sustained by it.* 

Mr. Carl Shores, of Oklahoma City, Oklahoma, for complainant. Messrs. Monnet, 
Hayes & Brown, of Oklahoma City, Oklahoma, for respondent. Mr. William 
A. Bolding, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seq.). 

On November 21, 1947, Carl Shores filed a formal complaint for 
the Interstate Livestock Commission Company, Livestock Exchange 
Building, Oklahoma City, Oklahoma, claiming reparation from the 
Oklahoma National Stockyards Company. By the complaint, $163.35 
is claimed as the value of a cow which disappeared while confined 
within respondent’s stockyard for sale on a commission basis by the 
Interstate Liverstock Commission Company. The complaint states 
that the cow was one of 22 head of cattle consigned to complainant by 
Jack Davis; that 13 of the 22 head were sold on September 1, 1947, and 
5 cows including the subject cow and 4 yearlings were “held over” 
for sale the next day; that the cattle “held over” were yarded in pen 
3 14-47 after the close of business September 1, 1947 ; that on the morn- 
ing of September 2, 1947, the subject cow was missing; that on the 
morning of September 2, 1947, the staple of the gate lock on pen #14-47 
was laying on the ground; that after the respondent had been notified 
search was made for the cow but that she was not found; that the cow 
weighed 1,210 Ibs.; and that complainant had received a bid of $13.50 
per cwt. but thought that she was worth more and so refused to sell. 

The amount of the claim, $163.35, is for the value of the animal at 
$13.50 per cwt. Carl Shores paid the shipper for the animal while 
he, Carl Shores, was the owner of the Interstate Livestock Commis- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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sion Co. Subsequent to the time of payment to the shipper, Carl 
Shores sold the Interstate Livestock Commission Co. but retained own- 
ership of the claim against the respondent and is now the complain- 
ant in this proceeding. 

In its answer the respondent admitted that it received the consign- 
ment of 22 cattle shipped by Jack Davis but stated that the animals 
were turned over to the complainant’s agent, the Driving Agency, 
and that thereafter they were in the exclusive custody and control 
of the complainant. The answer states, among other things, that re- 
spondent’s records show that on September 1, 1947, complainant 
weighed 13 cattle in the name of Jack Davis; that eight head of cattle 
were “held over” in pen #1447 on the night of September 1, 1947 ; that 

-eight animals were in the pen on the morning of September 2, 1947; 
that respondent has no knowledge of anything unusual in connection 
with the staple on pen #14-17; that respondent’s superintendent, 
Mr. Biggs, rode the yards looking for the cow after it was reported 
“missing”; that the animal was not in respondent’s exclusive cus- 
tody and control at the time of disappearance; that respondent does 
not now and never has assumed responsibility for loss or damage to 
livestock not in its exclusive control; and that complainant either ac- 
knowledged responsibility for the animal by payment to the shipper 
or made the payment as a volunteer and in either event is not entitled 
to recover. 

An oral hearing was held at Oklahoma City, Oklahoma, on Friday, 
May 7, 1948, before William A. Bolding, Presiding Officer, at which 
complainant appeared in person. The respondent was represented 
by counsel. 

It appears that the parties agree that a cow was consigned to the 
complainant for sale by one Jack Davis; that the animal could not 
be found in the stockyard on the morning of September 2, 1947; that 
Carl Shores gave Jack Davis $159.06 in payment for the animal; 
and that Carl Shores has not received any payment from the re- 
spondent in connection with the animal. 

The parties do not agree as to whether the animal was in pen 
#14-17 when the pens were locked by the respondent’s employee on 
the night of September 1, 1947, and testimony on this point is con- 
flicting. Complainant, Henry House, formerly an employee of the 
complainant, and Jack Davis, owner of the animal, have stated that 
there were nine animals locked in the pens on the night of September 
1, 1947. Respondent contends on the basis of the “lock-up records” 
of the stockyard that there were only eight animals locked in the pens 
that night. Only one witness, Lawson Martin, respondent’s employee, 
who testified that he counted the animals locked in the pen and made 
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the entry in the “lock-up book” in the usual course of his employ- 
ment, stated that there were only eight animals locked in the pen on 
the night of September 1, 1947. It appears, therefore, that the 
weight of evidence is to the effect that nine cattle were locked in 
the pen on the night of September 1, 1947, and it is so found. (See 
Finding of Fact No. 3 below.) 


FINDINGS OF FACT 


1. The complainant is Carl Shores, an individual who formerly 
owned the Interstate Livestock Commission Company. Livestock Ex- 
change Building, Oklahoma City, Oklahoma. 

2. The respondent, the Oklahoma National Stockyard Co. is a cor- 
poration which operates the Oklahoma National Stockyards, Okla- 
homa City, Oklahoma, which at all times mentioned herein was posted 
by the Secretary of Agriculture as a stockyard within the meaning 
of that word as used in the act. 

3. On September 1, 1947 nine head of cattle consigned to complain- 
ant for sale on a commission basis were “held over” in a pen assigned 
for complainant’s use by the respondent; one of the nine head was 
missing on the morning of September 2, 1947; and was not found. 

4, The missing cow weighed 1210 lbs., and was worth $13.50 per 
cwt. 

5. The complaint was filed within ninety days after the cause of 


action accrued. 
CONCLUSIONS 


Inasmuch as the shipper had delivered the cow in question to the 
stockyard for handling and sale by the Interstate Livestock Commis- 
sion Company, the complainant became a factor for the sale of the 
animal upon delivery of the animal to him by the stockyard. As 
between himself and third persons, therefore, he is to be considered 
as the owner of the animal. Accordingly, he may claim and be 
awarded damages from the respondent without recourse to the doctrine 
of subrogation. When the complaint is so considered, respondent’s 
contention that complainant was a mere volunteer when he paid the 
shipper, Jack Davis, for the cow has no significance. 

Respondent also relies upon the established principles of the law 
of bailments and concludes that inasmuch as there is no proof of negli- 
gence or carelessness on its part, complainant is not entitled to any 
award of damages. As stated in the first paragraph of respondent’s 
Conclusions of Law found on page three of the Suggested Findings of 
Fact and Conclusions of Law filed in the proceeding, “It was the duty 
of the Stockyards to furnish reasonable stockyard services * * *”, 
Under the provisions of the Packers and Stockyards Act, damages 
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can only be awarded for failure to render just, reasonable, or nondis- 
criminatory services. The sole question for determination, therefore, 
is whether the loss of the cow and consequent damage to the com- 
plainant was caused by a failure to render such services on the part 
of the respondent. 

While the requirements of “reasonable stockyard services” may be 
coincident with the requirements imposed upon bailees, they are not 
necessarily determined by the traditional obligations incident to bail- 
ments. An attempt to enumerate all of the obligations imposed upon 
the operators of stockyards by the Packers and Stockyards Act could 
not be successful. The legislators who prepared the statute and helped 
to enact it were aware of the impossibility of such a project and so the 
statute creating the new duty states that persons affected by it shall 
“* * * establish, observe and enforce just, reasonable and non- 
discriminatory regulations and practices * * *”. [Italics sup- 
plied.] Of course, the reasonableness of a practice or regulation 
must be determined by an examination of all pertinent circumstances. 

It is common knowledge that commission men engaged in the live- 
stock business and their employees generally leave the stockyard 
premises at the close of the business day and do not employ watchmen 
to safeguard the animals in the pens assigned to them by the stockyard. 
Instead they rely upon the operator of the stockyard to safeguard the 
animals “held over” during the night. These animals are generally 
held over night in the pens assigned to the various factors or commis- 
sion men which pens are locked by agents of the stockyard at the close 
of the business day. In this proceeding, the evidence demonstrates 
that pen #1447 was locked up for the night at about 4:30 p.m. 
Thereafter, during the evening and the night the keys to the locks 
remained in the possession of employees of the stockyard. Stockyard 
operators generally employ watchmen. The evidence in this pro- 
ceeding is to the effect that respondent employed a watchman and two 
“bell-pullers” whose duty it was to police and patrol the stockyard 
during the night. Stockyards generally are entirely enclosed by a 
fence in which there are certain gates to permit ingress and egress and 
animals are removed from the enclosure only upon presentation of 
some authorization at the point of egress. The evidence in this pro- 
ceeding is to the effect that it is the practice at the stockyard to re- 
quire a release before issuing a “gate order” which is required before 
the “outside” gate of the principal enclosure is unlocked to permit 
animals to be moved from the yard. 

These circumstances, i. e. locking of pens, retention of keys during 
the night, employment of watchman, use of “gate orders” at the place 
of egress, are all indicia of an intention to safeguard the animals 
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which are brought to the stockyard against loss or thievery, as well 
as other hazards. These indicia are such that persons making use of 
the stockyard facilities for which they are required by law to be as- 
sessed service charges are entitled to rely upon the operators of the 
stockyard to see to it that animals entrusted to their care do not leave 
the stockyard except when such action is authorized. In addition, 
these indicia are such that commission men who leave animals in the 
pens assigned to them during the night are entitled to rely upon the 
operator of the stockyard to see to it that the animals are in those 
pens in the morning or establish some circumstance over which the 
stockyard operator had no control and could not foresee as the cause 
of the disappearance of the animals. 

In this proceeding, the evidence is to the effect that the cow was in 
pen #1447 at or about 4:30 p. m. on September 1, 1947, when the pen 
was locked and was not in the pen or could not be located anywhere in 
the stockyard early the following morning. There is nothing in the 
record to account for the disappearance of the cow. There is evidence 
that a search of the stockyard was made by respondent’s assistant 
superintendent. In view of the foregoing it can only be concluded 
that respondent failed in its duty to safeguard the animal which is to 
say that it failed to comply with its duty to render reasonable stock- 
yard services in connection with this animal and so complainant is 
entitled to an award of damages. 


ORDER 


The respondent shall pay to the complainant, within 30 days from 
the date hereof, $163.35 as reparation, with interest thereon at the 
rate of five percent per annum from September 2, 1947, until paid. 

A copy hereof shall be served upon each of the parties by registered 


mail or in person. 


(A. D. 2003) 


In re Mississippi Valley Stockyards, Inc., St. Louis, Missouri. P&S 
Doc. No. 1558. Decided February 18, 1949. 


Continuation of Rates and Charges—Effective Date of Order 


Since the parties are agreed and there has been no objection, respondent’s peti- 
tion for a continuation of its rates and charges for a period of one year, 
granted, and, for good cause shown, this order shall become effective in less 


than 30 days. 
Mr, John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. John C. Kappel, Jr., of St. Louis, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 
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SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, (7 U.S. C. 181 e¢ seg.). The respondent is now operating under 
previous orders in this proceeding providing for certain temporary 
rates and charges for stockyard services. 

On February 3, 1949, the respondent filed a petition requesting that 
the rates and charges now in effect be continued in effect for a period 
of not less than one year, 

On February 14, 1949, the Livestock Branch, by its attorney, filed 
an answer recommending that the petition be granted. 

_ Inasmuch as the parties are agreed, the respondent is authorized to 
continue the current rates and charges in effect for a period of one year 
following the effective date of this order. ‘This order is issued on 
condition that the respondent continue to furnish the periodic reports 
which reports shall contain the details of the wage and salary expense. 

The schedule of rates and charges currently in effect was authorized 
by the orders mentioned above. These orders were preceded by notices 
published in the Federal Register and opportunities for all interested 
parties to be heard in the matters. No protest against the proposed 
action was received. This order merely continues the present rates in 
effect for an additional period of one year. In view of the foregoing, 
it is found that notice and public procedure on the proposed rule 
are unnecessary. 

The respondent who must prepare for and be ready to comply with 
this rule on its effective date desires it to become effective not later than 
March 5, 1949. The Packers and Stockyards Act requires that orders 
of this nature shall not be effective in less than five days after the date 
thereof and that no changes shall be made in rates or charges except 
after ten days notice to the public by the person making the charges, 
unless the Secretary of Agriculture for good cause allows the change on 
less notice. Any undue delay in making the order effective may result 
in adversely affecting marketing facilities. Accordingly, good cause 
is found for making this order effective in less than 30 days, 

This order shall become effective on March 5, 1949, and remain in 
effect for a period of one year following that date. 

Copies hereof shall be served on the parties by registered mail or in 
person. 
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(A. D. 2004) 


Angeles Brokerage Company v. Carlo Panno Fruit Company, Ltd. 
PACA Doc. No. 4779. Decided February 2, 1949. 


Failure to Deliver—Application of Suitable Shipping Condition Rule—Damages 


Where respondent sold complainant two carloads of grapes at a price f. o. b. 
loading point with understanding complainant would have opportunity to 
inspect before shipment but could not make such inspection because of late 
notification of shipment and paid agreed purchase prices immediately after 
shipment in reliance upon respondent’s description of the grapes which, it 
appears from condition at destination, were not in suitable shipping condi- 
tion when shipped by respondent, it is held, that since no inspection was 
made by complainant buyer before shipment, the suitable shipping condi- 
tion rule applies and since complainant diverted to other markets in effort 
to make best possible disposition, recovery is allowed complainant for losses 


sustained by it on resale.* 


Angeles Brokerage Co., of Los Angeles, California, complainant pro se. Mr. Ed- 
ward J. Cotter, of Los Angeles, California, for respondent. Mr. John 8. 


Griffin, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the 
Perishable Agricultural Commodities Act, 1930 (7 U.S. C. 1946 ed. 
499a et seqg.), in which a formal complaint was filed on April 21, 1947. 
A copy of the report of investigation was served on complainant by 
registered mail on June 23, 1947. On the following day, a copy of the 
report of investigation and a copy of the formal complaint were like- 
wise served on the respondent. 

The formal complaint alleges that on or about October 10, 1946, 
complainant entered into a contract with respondent for the purchase 
by complainant of two carloads of good quality Muscat grapes at the 
agreed price of $130.00 per ton, less a sale charge of $50.00 per car, 
f. o. b. Escondido, California, for shipment to complainant at Chicago, 
Illinois, under standard refrigeration. One car was to be shipped on 
Friday October 11, 1946, and the other car on the following day. On 
October 14, 1946, complainant was informed that two cars had been 
loaded for shipment that day and complainant contends that because 
of this late notification of shipment, he was given no opportunity to 
inspect the grapes prior to shipment. Complainant claims that it was 
advised by respondent that no inspectors were available at shipping 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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point but the grapes were of the best quality that respondent had 
shipped and would grade 85% U.S. No.1. Complainant also alleges 
that respondent stated that if any trouble developed, respondent 
would take the cars back without loss to complainant. However, on 
arrival of the shipments at Kansas City, Missouri, complainant noti- 
fied respondent that the shipments contained considerable decay at 
that destination, but respondent replied “Can’t help you with those 
two cars divert them where you want them.” Complainant there- 
after ordered the cars to Chicago, Illinois, where no satisfactory dis- 
position could be arranged and the shipments were diverted to Phila- 
delphia, Pennsylvania, where the grapes were sold at a net loss, 
-Complaint was filed herein for the recovery of the difference between 
the value of grapes which would meet contract requirements and the 
value of the grapes actually delivered by respondent. 

Respondent’s answer admits the sale of the two carloads of grapes 
in controversy, which were paid for by complainant on receipt of the 
invoice and bills of lading, but denies that respondent agreed to a 
cancellation of the sales and refund of the purchase price if complain- 
ant had any cause for complaint, as alleged in the complaint. The 
answer also alleges that complainant was notified when shipment 
would be made but replied that he was unable to go to the loading 
point at that time and thereby waived inspection of the grapes. Re- 
spondent also alleges that on October 21, 1946, complainant gave 
respondent notice of rescission of the contract for purchase of the 
grapes and by subsequent acts the contract was rescinded, but the ship- 
ments were thereafter repossessed by complainant by its diverting the 
cars after notice of cancellation of the original agreement. It is con- 
tended ‘that respondent was thereby released from any warranties 
which may have been made in connection with the original purchase 
and sale agreement. The answer also alleges that any damage which 
may have been found at final destination was caused by shifting of the 
lading during the latter part of transit, resulting in juice from the 
top layers leaking down on the lower layers. 

A formal] hearing was held at Los Angeles, California, on November 
17, 1947, at which the respondent was represented by counsel. Com- 
plainant, William P. Pann, offered his own testimony and that of 
Daniel Lown, his broker, together with documentary evidence in sup- 
port of the allegations of the complaint. Complainant testified con- 
cerning his conversation with respondent in negotiating the purchase 
of the two carloads of grapes and correspondence concerning the con- 
troversy which followed, including the claim for refund of the pur- 
chase price. Daniel Lown’s testimony was cumulative in support of 
that given by complainant Pann. 
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Respondent’s only witness was Carlo Panno, who testified to the 
sale of two carloads of grapes to complainant at the prices alleged 
in the complaint. He stated that he called complainant by telephone 
when the cars were loaded and requested him to inspect the shipments 
but complainant stated that he was unable to go to loading point at 
that time. Subsequently, respondent took the bills of lading to com- 
plainant and received a check in payment for the shipments. He 
denied making any warranties concerning the grapes or entering into 
any agreement to refund the purchase price and accept return of the 


shipments, 
FINDINGS OF FACT 


1. Complainant, William P. Pann, is an individual trading as the 
Angeles Brokerage Company, whose address is 305 Produce Build- 
ing, 1315 East Seventh Street, Los Angeles 21, California. 

2. Respondent, Carlo Panno, is an individual who, at the time of 
the transaction involved herein, was engaged in business as the Carlo 
Panno Fruit Company, Ltd., at 254 North Durfee Road, Pico, Cali- 
fornia, and at such time he was licensed under.the act. 

3. On or about October 10, 1946, complainant and respondent en- 
gaged in a telephone conversation during which respondent contracted 
to sell and complainant to purchase two carloads of grapes. It was 
agreed that one carload would be shipped on the following day and 
one carload would be shipped on October 12, 1946, at the agreed price 
of $130 per ton, f. o. b. Escondido, California, less $50 brokerage on 
each carload of 1105 lugs, or $4298.16 for the two carloads, shipment 
to be made to Chicago, Illinois. It was also understood that com- 
plainant had the right to inspect before shipment and payment was to 
be made on delivery of the bills of lading tocomplainant. This agree- 
ment was confirmed by telegram sent by complainant to respondent on 
the day the sale was negotiated. 

4. On the morning of October 14, 1946, respondent called complain- 
ant by telephone and stated that the two carloads of grapes were 
loaded ready for shipment in cars SFRD 36386 and SFRD 33200, 
which were then at Escondido, California, but complainant was then 
unable to inspect the grapes and the two cars were shipped that day 
billed to complainant at Chicago, Illinois. Complainant subsequently 
consigned these shipments to the Ernest E. Fadler Company at Kan- 
sas City, Missouri. 

5. On October 16, 1946, respondent delivered the bills of lading on 
the two shipments to complainant who at that time gave respondent a 
check for the full amount of the agreed purchase price for the two 
carloads of grapes. This check was cashed by respondent, who ao 
knowledges receipt of the full purchase price, 
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6. Federal inspection for condition of the grapes in car SFRD 33200 
at Kansas City, Missouri, on October 21, 1946, discloses that this car- 
load of grapes had shifted approximately four inches from one end of 
thecar. The lugs were generally wet and leaking. Most lugs disclosed 
raisining but the berries were mostly firm and firmly attached, al- 
though 5 to 30%, averaging approximately 11% of the berries, were 
crushed. An average of 11% Gray Mold Rot was found. A Western 
Weighing and Inspection Bureau report of inspection on the same 
shipment at the same point two days earlier disclosed that the load 
had shifted 1 to 3 inches from the B end of the car and many crushed 
berries were found in the top layer. This last mentioned inspection 
report also states that there was an average of eight percent decay; 
an average of 35% of the berries leaking; and that the car had a very 
sour odor. 

7. Complainant sent a telegram to respondent on October 21, 1946, 
stating that the two shipments involved in this proceeding were re- 
jected by complainant’s buyer in Kansas City, Missouri, because of 
decay, but respondent replied on the following day stating “Can’t 
help you with those two cars divert them where you want them.” 
Complainant thereafter ordered these cars to Chicago, Illinois, and 
on October 27, 1946, diverted them to Philadelphia, Pennsylvania, 
where the grapes contained in car SFRD 36386 were sold for gross 
proceeds of $1254.35. ‘Transportation and other costs amounted to 
$1394.54, leaving a deficit of $140.19 on this shipment. The grapes 
in car SFRD 33200 were sold by complainant for gross proceeds of 

$1483.80. ‘Transportation and other costs amounted to $1426.80, 
leaving a net of $57 on this shipment. Complainant paid the deficit 
of $83.19 on the disposition of these two shipments. 

8. Federal inspection of the grapes in these shipments, secured at 
Chicago, Illinois, on October 26, 1946, disclosed that the grapes in each 
of these cars were wet, showed some raisining and from 30 to 50%, 
averaging approximately 40% “crushed, wet and smeared, some of 
which shows various decays in all stages.” Certificates of inspection 
made by the Binney Inspection Service at Philadelphia, Pennsylvania, 
on November 1, 1946, the day of arrival at that destination, disclosed 
that the grapes in car SFRD 36386 contained 6 to 18%, some lugs up to 
35%, decay and mold, and 10 to 39%, some lugs up to 50%, weak and 
leaky berries. A similar certificate covering inspection of the grapes in 
car SFRD 33200 on the same day and at the same destination showed 
“3 to 9, some up to 20% decay and mold. 5 to 15, some up to 40% 
weak and leaky berries.” Both of these certificates state only alternate 
layers were stripped. A report by the Railroad Perishable Inspec- 
tion Agency at Philadelphia, Pennsylvania, shows that on November 
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1, 1946, the lading in car SFRD 33200 was shifted and “Many lugs 
show clipped and/or pushed in sides where lugs are riding out of row 
alignment, due to alternate layer stripping. * * * Load defec- 
tive because only alternate layers are stripped.” On the same day, 
a very Similar report was made on car SFRD 36386. 

9. Complaint was filed in this proceeding for the recovery of 
damages in the sum of $4,819.53, which is alleged to be the difference 
between what the grapes would have been worth if they had met 
contract requirements, so that they would have been accepted by 
complainant’s buyer at Kansas City, and the market value of the 
grapes delivered, plus the net deficit on resale of the two shipments at 
Philadelphia, Pennsylvania. 

10. Formal complaint was filed in this proceeding on April 21, 
1947, which was within nine months after the cause of action accrued. 


CONCLUSIONS 


The contract of purchase and sale entered into by the parties to this 
proceeding was negotiated during a telephone conversation on October 
10, 1946, and confirmed by the following telegram sent by complainant 
to respondent later during the same day: 

“CONFIRMING PHONE MUSCATS ONE FRIDAY ONE SATURDAY 130 

DOLLARS TON LESS FIFTY SHIP OURSELVES CHICAGO SANFE 
STANDARD REFGN WIRE CAR NUMBER NET WEIGHT WHEN 
AVAILABLE” 
From the evidence of record, it appears that the parties contemplated 
inspection and acceptance by complainant at loading point which, of 
course, would eliminate the suitable shipping condition rule. Loading 
point, however, was approximately 125 miles from complainant’s 
place of business in Los Angeles and several telephone calls were 
made to respondent for the purpose of ascertaining when the cars 
would be loaded so that complainant could go to loading point and 
inspect the grapes. Each time such a call was made, complainant 
was informed that no shipment would be made that day. Finally on 
October 14, 1946, respondent telephoned to complainant to give him 
the numbers of the cars and the weight of the grapes. There is some 
conflict in the testimony as to why complainant did not make an 
inspection at shipping point, but it is clear that he made no such 
inspection. 

Complainant, William P. Pann, testified that when respondent told 
him the grapes were loaded he inquired about their quality and condi- 
tion and was informed by Carlo Panno that the grapes were of very 
good quality, probably 85% U. S. No. 1, and the best that he had 
shipped that year. He testified also that Panno stated he had not 
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received a single complaint on any grapes he had shipped so far that 
season and had shipped 32 cars to Chicago, Illinois. Respondent 
Panno testified that he supervised the loading of the grapes in each 
car and that the grapes were of good quality. 

This was clearly an f. o. b. sale, which under § 46.24 (i) of the regula- 
tions (7 CFR, Cum., Supp., 46.24 (i) ), means that the produce quoted 
or sold is to be delivered f. o. b. shipping point in suitable shipping con- 
dition. “Suitable shipping condition” means that the commodity at 


time of billing is in such condition as to insure delivery at the destina-. 


tion specified in the contract without abnormal deterioration if 
handled under normal transportation service and conditions (7 CFR, 
Cum. Supp., 46.24 (j)). These shipments were billed to Chicago, 
Illinois, by respondent and the cars moved promptly to Kansas City, 
Missouri, where complainant stopped them for delivery to a customer. 
However, this prospective buyer would not accept the grapes because 
of their damaged condition found at that point. Respondent was 
promptly notified of this situation and requested to protect complain- 
ant against loss. It is doubtful that there was a rescission of the 
contract, as respondent now contends, but in any event respondent is 
in no position to take advantage of this defense since rescission of a 
contract requires restoration of the parties to their former position 
insofar as it is possible to do so. Sanborn v. Ballanfonte et al., 98 
Cal. App. 373, 277 P. 152, and Young v. Flickinger, 75 Cal. App. 171, 
242 P. 516. Clearly respondent did not return or offer to return the 
purchase price paid by complainant. 

The certificate of Federal inspection of the shipment in car SFRD 
33200 at Kansas City, Missouri, disclosed 5 to 30%, averaging approxi- 
mately 11% crushed berries, and 5 to 20%, averaging approximately 
11% Gray Mold Rot. Although but one of the shipments was 
inspected at Kansas City, where movement was delayed approximately 
three days, Federal inspection of both carloads at Chicago, Illinois, 
indicates quite conclusively that there was little if any difference 
in them at Chicago and it is reasonable to assume that there was no 
real difference in them at Kansas City. The presence of 11% crushed 
berries and 11% decay forces us to the conclusion that the grapes 
were not in suitable shipping condition when shipped from California. 
Since there appears to have been no substantial shifting of the loads, 
the probable explanation for the condition of the grapes at Kansas 
City is that they were overripe when loaded. 

The grapes were finally sold in Philadelphia, Pennsylvania, for 
less than transportation and other costs and complainant was com- 
pelled to pay $83.19 to cover this deficit. Complaint was filed in 
this proceeding for the recovery of damages of $4,819.53. Of this 
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amount, $4,298.16 represents the contract price paid by complainant 
to respondent, plus the deficit of $83.19 paid by complainant, and 
alleged loss of profits in the amount of $438.18 which complainant 
would have realized on resale of the grapes at Kansas City, Missouri. 
There is no showing, however, that respondent knew of the sale at 
Kansas City, and for this reason damages for loss of profits are not 
allowable. Reliance Acceptance Corporation v. Hooper-Holmes 
Bureau, 139 Cal. App. 607, 34 P (2d) 762. 

While it appears that complainant was charged for a few more 
lugs of grapes than respondent in fact shipped, this is believed to be 
of no consequence on final disposition of this proceeding since a recov- 
ery of the $4,298.16 paid to respondent and the net loss of $83.19 
sustained, or a total of $4,381.35, will reimburse complainant for the 
actual loss sustained. 

Respondent’s failure to deliver grapes which were in suitable ship- 
ping condition was in violation of the contract and §2 of the act. 
Complainant attempted to turn the two cars back to respondent 
while they were at Kansas City. When it became evident that re- 
spondent would not take them back complainant diverted the ship- 
ments and sold the grapes. While respondent criticizes the diversion 
and resale, it appears that complainant’s actions in this respect were 
proper under the circumstances. At least, there is no proof to the con- 
trary. Complainant should be awarded reparation in the amount of 
$4,381.35, the purchase price of $4,298.16 plus deficit of $83.19, and 
the facts should be published. 

ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $4,381.35, with interest thereon 
at 5 percent per annum from November 1, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties. 


(A. D. 2005) 
PACA Doc. No. 5071.* Decided February 3, 1949. 


Dismissal—Settlement Between Parties 


Complaint for reparatien dismissed on notice from complainant that matter 
in controversy had been settled. 


Messrs. Bernstein, Weiss, Tomson, Hammer & Parter, of New York, New York, 
for complainant. Mr. David Siskind, of New York, New York, for respond- 
~ ent. Mr. John F. McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed 499a et seq.). 
Formal complaint was filed on August 21, 1948, in which complain- 
ant sought to recover the agreed purchase price for perishable agri- 
cultural commodities sold to the respondent. On January 4, 1949, 
respondent filed an answer denying liability. 

By letter dated January 19, 1949, the attorney for the complainant 
notified the Department that the matter had been settled between 
the parties. Accordingly, the complaint filed in this proceeding is 
hereby dismissed. 

-Copies hereof shall be served on the parties. 


(A. D. 2006) 


Ernest E. Fadler Company v. Weiner & Miller. PACA No. 4756. 
Decided February 7, 1949. 


Unlawful Rejection—Damages 


Where complainant sold and delivered two carloads of U. S. No. 1 Mexican 
tomatoes to respondent, f. o. b. the Mexican border, and the facts show the 
shipments did not move under normal transportation and service, that the 
purchaser rejected the shipments because the tomatoes did not grade U. 8. 
No. 1 at destination, that the tomatoes were resold by respondent for the 
“account of whom concerned,” and the proceeds of resale were remitted 
to complainant, held, the respondent’s rejection of the shipments was with- 
out reasonable cause, in violation of the contract and of section 2 of the 
act, and reparation should be awarded complainant for the difference be- 
tween the original sale price and the amount received on resale of the 
commodity.* 


Evidence—Admissibility of Telegram Attached to Report of Investigation 


Where at a hearing objection was made to the introduction of a telegram as 
evidence, a copy of which was attached to the report of investigation, the 
objection should have been overruled.* 


Inapplicability of Rule of Suitable Shipping Condition 


Where Mexican tomatoes were shipped from Nogales, Arizona, to New York 
City, and were not re-iced in Texas, held, the produce did not move under 
normal transportation service and conditions, and consequently, the suit- 
able shipping condition rule does not apply.* 


Acceptance—Exercise of Dominion Over Commodity 


Where a buyer diverted a car of Mexican tomatoes to Chicago for payment of 
custom duties, unloaded the tomatoes at destination in New York, but later 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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rejected the produce, held, that the exercise of dominion over the tomatoes 
on two occasions constituted an acceptance thereof, and respondent’s subse- 
quent rejection was without reasonable cause, in violation of the act.* 


Evidence—Broker’s Memorandum of Sale 


Incorrect description of tomatoes in broker’s memorandum of sale did not, under 
the facts in this case, constitute a breach of warranty by the seller.* 


Dissolution of Partnership—Death of Partner 
Dissolution of the partnership and death of one of the partners does not preclude 
the issuance of a reparation award against respondent partnership.* 
Messrs. Jeter € Harhart, of Kansas City, Missouri, for complainant. Mr. Hyman 
Lindenauer, of New York, New York, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C., 1946 ed., 499a et seg.). On Febru- 
ary 10, 1947, complainant filed a formal complaint against respondent 
asking for an award of reparation in the amount of $3,550.52, repre- 
senting the loss complainant alleges it sustained as a result of re- 
spondent’s rejection of two cars of Mexican tomatoes. 

On May 1, 1947, respondent filed an answer admitting the rejection 
of the two cars of tomatoes for the alleged reason that they did not 
comply with the terms of the contract entered into between the parties. 
Respondent contends that after the rejection new contracts were en- 
ered into by the parties whereby respondent sold the tomatoes as 
complainant’s agent for the highest prices obtainable, and that all 
moneys received from such sale were duly accounted for by respondent 
to complainant. Respondent sets up four separate defenses; first, 
respondent partnership was dissolved as of July 27, 1946, and re- 
spondent, Jacob Miller, died on December 15, 1946; second, the two 
cars of tomatoes were not delivered to respondent since both cars 
were rejected by respondent within 24 hours after pretended de- 
livery ; chird, the tomatoes did not grade U. S. No. 1 as warranted by 
complainant, and following respondent’s rejection, complainant duly 
accepted the return of both cars; fowrth, respondent sold the tomatoes 
as complainant’s agent and duly accounted to complainant for all 
moneys realized. 

The record includes a report of investigation and supplement 
thereto, copies of which were served on the parties by registered mail. 

A hearing was held at New York City on February 5, 1948, at which 
both parties were represented by counsel. Complainant’s case con- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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sisted of the deposition testimony of seven witnesses, with attached 
exhibits, as well as certain exhibits attached to the suuplemental re- 
port of investigation and to pleadings previously filed, in addition to 
the oral testimony of complainant’s attorney, Warren S. Earhart. 
Respondent offered in evidence the cross-interrogatories and answers 
thereto of complainant’s deposition witnesses. Jacob Weiner ap- 
peared and was the only witness to testify on behalf of the respondent. 
Both parties filed briefs. 


FINDINGS OF FACT 


1, Complainant, Earnest E. Fadler Company, is a partnership com- 
posed of Earnest E. Fadler and Frank L. Kenworthy, whose post 
office address is 311 Produce Exchange Building, Kansas City, 
Missouri. 

2. Respondent, Weiner & Miller, was a partnership composed of 
Jacob Weiner and Jacob Miller, and during the times involved herein 
was licensed to do business under the act, with post office address at 
43 Jay Street, New York, New York. Respondent partners executed 
a dissolution agreement effective July 27, 1946. Jacob Miller died 
December 15, 1946. 

3. The C. H. Robinson Co., of Chicago, Illinois, by its employee, 
Joseph Phillips, acted as respondent’s agent and broker during the 
time of and with respect to the transaction involved herein. 

4. On or about April 17, 1946, in the course of interstate commerce 
and by oral contract, respondent purchased from complainant two 
carloads of Mexican tomatoes then rolling between Nogales, Arizona, 
and Tucumcari, New Mexico, for shipment to New York City via 
Dalhart, Texas, and Chicago, Illinois. The tomatoes were contained 
in cars PFE 35125 and PFE 52333, and under the terms of sale were 
purchased by respondent for $2,618.15 and $2,771, respectively, on an 
f. o. b. shipping point basis. 

5. Car PFE 35125 contained 61 lugs of 6/7’s “Sin Mex” brand 
tomatoes and 719 lugs of 7/7’s “Las Flores” brand tomatoes. Car 
PFE 52333 contained 446 lugs of 6/7’s “Sin Mex” brand tomatoes 
and 464 lugs of 7/7’s “Las Flores” brand tomatoes. The agreed 
purchase price per lug $3.25 f. o. b. for the “Sin Mex” brand and 
$2.75 f. o. b. for the “Las Flores” brand tomatoes. 

6. Complainant represented the produce to be U. S. No. 1 grade 
at the border at Nogales, Arizona, with the tomatoes in car PFE 
35125 being 92% mature green, 8% turning, and those in PFE 52333 

being 92% mature green, 5% turning and 3% ripe. Federal inspec- 
tion at Nogales, Arizona, on April 13 and 14, 1946, showed that the 
tomatoes in both cars complied with complainant’s representations. 

7. The Broker’s Standard Memorandum of Sale on car PFE 35125 


0) 


z 
te 
d 


ae 


~~ eee eel 


8 A. D. ERNEST E. FADLER CO. V. WEINER & MILLER 181 


erroneously stated the price of the 61 lugs of 6/7’s “Sin Mex” brand 
tomatoes to be $2.75 f. 0. b. The Memorandum of Sale on car PFE 
52333 erroneously described the tomatoes as 70% green, 19% turning, 
and 11% firm ripe. 

8. At the time of purchase, respondent’s agent directed complainant 
to change the shipping instructions on the two cars from iced ventila- 
tion, and ordered both cars to be shipped “Initial Ice then Standard 
Vent.” The usual method for shipping Mexican tomatoes after April 
1st of each year from Nogales, Arizona, to New York City, is to re-ice 
at Nogales or Tuscon, Arizona, and to re-ice again at El Paso or Dal- 
hart, Texas. This double re-icing is necessary because of the high 
outside temperatures which normally prevail at that time of year and 
to assure arrival at New York City without excessive ripening of the 
tomatoes or hatching of worm eggs. 

9. A period of eleven days elapsed between the time cars PFE 35125 
and PFE 52333 left Nogales, Arizona, and arrived at New York City. 
The usual rail transit time of a car of tomatoes between these two 
points is eight days. 

10. Federal inspection of car PFE 35125 upon arrival at destination 
on April 24, 1946, disclosed the “Sin Mex” brand tomatoes failed to 
grade U. S. No. 1 because of shrivelling; the “Las Flores” brand 
tomatoes failed to grade U. S. No. 1 “only ‘account soft and worm 
damage.” Respondent thereupon rejected this car of tomatoes. 

11. At respondent’s request, car PFE 52333 was diverted to Chicago 
for payment of customs by respondent’s agent. This car arrived at 
New York, New York, and on April 25, 1946, was unloaded by re- 
spondent on to Penn Pier 28. Federal inspection, made on that date 
and after unloading, revealed the “Sin Mex” tomatoes failed to grade 
U.S. No. 1 due to worm injury ; the “Las Flores” brand tomatoes failed 
to grade U.S. No. 1 “only account soft and worm injury.” Respond- 
ent thereupon rejected this car of tomatoes. 

12. Following respondent’s rejection of the tomatoes, the two cars 
were sold by respondent for the benefit of whom concerned; it being 
understood and agreed by the parties that if, in this proceeding, re- 
spondent was held entitled to reject the tomatoes, the sale was for 
complainant’s benefit, otherwise the sale was for respondent’s benefit. 

13. On April 26 and 29, 1946, respectively, the tomatoes in cars PFE 
35125 and PFE 52333 were sold at auction by the Brown and Seccomb 
Fruit Auction Company, 204 Franklin Street, New York City, for 
$2,551.50 and $1,728, respectively. Net proceeds totalling $1,838.63 
on the two cars were remitted to complainant by respondent. This 
amount is $3,550.52 less than the price specified in the contract of April 
17, 1946. 
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14. The informal complaint was filed August 12, 1946, which was 
nine months after the cause of action accrued. 


CONCLUSIONS 


Before proceeding to a discussion of the merits of the case, we will 
dispose of two motions made at the hearing, each of which related 
to the introduction of evidence. 

Respondent’s reference at the hearing to a certain telegram sent 
to complainant by the broker, a copy of which is contained in the 
report of investigation, was objected to by complainant as being an 
exhibit that was not properly identified, since the person who prepared 
it was not present to testify. Section 47.7 of the rules of practice 
provides that the information contained in a report of investigation 
prepared by the Branch shall be considered as a part of the evidence 
in the proceeding. Complainant’s objection should, therefore, have 
been overruled. The telegram in question has been considered a part 
of the evidence in the case. Anonymous, 6 A. D. 364. 

Respondent’s objection to F. G. Arana testifying as an expert wit- 
ness with respect to the custom of making shipments should have 
been overruled. Arana testified that for 20 years he had been a 
dealer engaged in the business of selling Mexican tomatoes at Nogales, 
Arizona. He testified that, although his sales were made on an f. o. b. 
basis, he was familiar with the customary methods of shipping Mexi- 
can tomatoes from Nogales, Arizona, to New York City. Arana’s 
testimony has been considered as a part of the evidence in the case. 

It is undisputed that on or about April 17, 1946, respondent pur- 
chased from complainant two carloads of U.S. No. 1 Mexican tomatoes, 
then rolling in the United States in cars PFE 52333 and PFE 35125, at 
agreed f. o. b. prices of $2,771 and $2,618.15, respectively, plus crossing, 
duty and brokerage. The sales were confirmed by broker’s memoranda 
issued by the C. H. Robinson Co., acting as respondent’s agent. On 
April 17, 1946, at respondent’s direction, complainant diverted car 
PFE 52333 to New York City, advise respondent, with a stop at 
Chicago for custom clearance. On the same day, complainant di- 
verted car PFE 35125 to New York City, advise respondent. Com- 
plainant sent drafts, invoices and diversion orders to respondent’s bank 
in New York City. Respondent refused to pay the drafts. Both cars 
were en route from the Mexican border 11 days, whereas, normal 
transportation time would have been 8 days. Upon arrival at destina- 
tion, the ice bunkers of both cars were empty. 

The more reliable evidence, including the broker’s memoranda of 
sale, shows condition and grade factors were warranted by complain- 
ant as of the time the tomatoes were at the border and not as of the 
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time of sale; also that the terms were “f. o. b. shipping point” (mean- 
ing at the Mexican border) and not “rolling.” Federal inspection at 
the border shows that the tomatoes graded U. S. No. 1. Federal in- 
spection certificates issued upon arrival of the produce at destination 
show that the tomatoes then failed to grade U. S. No. 1 because of 
shrivelling and because of soft and worm damage. Respondent’s 
contentions, in part, are that it was not obligated to take the tomatoes 
because of the condition thereof upon arrival. 

Since the sales were made on an “f. o. b.” basis, complainant did not 
warrant that the tomatoes would arrive at New York City of the 
same grade and condition as at shipping point. Texas Fruit Company 
v. Joseph Martinelli & Co., Inc. (5 A. D. 278). The regulations pro- 
vide that in an f. o. b. sale the produce shall be placed free on board 
the car in suitable shipping condition, and that the buyer assumes 
all risks of damage and delay in transit not caused by the shipper 
(Regulations, Sec. 46.24 (i); 7 CFR, Cum. Supp., Sec. 46.24 (i)). 
The question is therefore raised whether the tomatoes were in suitable 
shipping condition, but reliance may be placed upon the “suitable 
shipping condition” rule only if transportation and service conditions 
were normal. In other words, if transportation conditions and serv- 
ice were not normal, the suitable shipping condition rule does not 
apply. We consider, then, the conditions and service under which 
these shipments moved. Normal travel time for tomatoes from Nogales 
to New York is eight days. These shipments took eleven days in 
transit. Furthermore, it appears that at the time of sale the two 
cars were moving under standard refrigeration. The weight of the 
evidence shows that respondent wished the tomatoes to be ripe on 
arrival in New York and requested that the icing instructions on the 
cars be changed to “Initial Ice, then Standard Ventilation.” Com- 
plainant advised that the cars should be shipped “re-ice at Dalhart or 
El Paso, Texas, then standard ventilation.” Respondent, nevertheless, 
wanted the instructions changed and complainant diverted the cars 
in accordance with respondent’s instructions. Was this normal trans- 
portation service and conditions for Mexican tomatoes in transit from 
Arizona to New York during the month of April? Complainant con- 
tends that it was not. In support of its contentions in this respect, 
complainant has offered in evidence the testimony of Frank L. Ken- 
worthy, a partner of complainant company, and the testimony of M. J. 
Hall, Mrs. George L. Crowe, F. G. Arana, Grover Marsteller, and Rollo 
W. Ashby, all the latter being dealers in Mexican tomatoes at Nogales, 
Arizona. These witnesses testified, in effect, that, because of the high 
temperatures generally prevailing at Nogales in April of each year, 
it was customary in making shipments of Mexican tomatoes to New 
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York during that month to order the cars iced to capacity at Tucson, 
Arizona, and re-iced at either El] Paso or Dalhart, Texas. These wit- 
nesses also testified that, in their judgment, cancellation of the in- 
structions to re-ice in Texas caused the soft and worm damage 
complained of herein. Respondent offered no contrary evidence. 

It seems clear to us that with a commodity such as tomatoes, where 
transportation from Nogales, Arizona, to New York is involved, trans- 
portation under standard refrigeration is more apt to insure sound 
delivery of the produce, and dispensing with such refrigeration is 
liable to result in the tomatoes deteriorating in transit. A buyer who 
orders cancellation of refrigeration instructions under these circum- 
‘stances does so at his own risk. In his brief, respondent’s attorney 
argues that complainant alone is responsible for the failure to re-ice 
and for the unsuitable shipping condition of the two cars of produce. 
The evidence does not support respondent’s position. We therefore 
conclude that normal transportation service and conditions for these 
shipments would have included re-icing in Texas, and when such 
service was not required the shipment did not move under normal 
transportation service and conditions, Consequently, the suitable 
shipping condition rule does not apply for this reason, as well as for 
the additional reason that travel time was not normal. We also con- 
clude that the condition of the tomatoes at destination is not shown 
to have been due to any breach of contract by the shipper. To the 
contrary, the evidence leads inescapably to the conclusion that the 
condition was due to shipping instructions insisted upon by the buyer. 

Complainant contends that respondent accepted delivery of car 
PFE 52333, and thereafter could not reject the produce. We find that 
respondent accepted delivery of the produce in this car, first, by caus- 
ing its diversion to Chicago for payment of the custom duties and 
later by unloading the tomatoes at destination in New York City. 
This exercise of dominion over the produce on two occasions consti- 
tuted an acceptance thereof, and respondent’s subsequent rejection was 
without reasonable cause and in violation of the act. San Pan Vege- 
table Co., Inc. v. Sid Kyman (5 A. D. 483) ; Justman-Frankenthal v. 
Curly Brothers (3 A. D. 918). 

Respondent claims a breach of warranty with respect to car PFE 
52333 in that the broker’s memorandum of sale improperly represented 
the condition of the tomatoes as “Inspection at border shows U. S. #1, 
70% green; 19% turning; 11% firm ripe,” whereas Federal inspection 
at the border showed the tomatoes “approximately 92% mature green, 
5% turning, 3% firm ripe.” The broker’s memorandum is evidence 
of the terms of sale but is not the contract between the parties. Cash- 
mere Pioneer Growers, Inc. v. Mathew Mercurio, decided November 
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94, 1948, 7 A. D. 1118. The contract was negotiated orally by Ken- 
worthy and Phillips, the latter being respondent’s agent who was 
responsible for the error in the memorandum. Kenworthy testified 
that he correctly described the tomatoes to Phillips at the time of 
sale. This testimony was not rebutted by respondent. Nor has re- 
spondent offered any evidence that the incorrect description contrib- 
uted to the deteriorated condition of the tomatoes. In fact, it seems 
clear that tomatoes such as those described in the memorandum of 
sale would have been inferior to and would not have carried as well 
as the tomatoes actually sold and delivered to respondent. Respond- 
ent’s contention in this respect is considered without merit. 

Under its bond with the railroad, respondent took possession of and 
unloaded car PFE 52333 at destination on the night of April 25, 1946, 
with the empty car being surrendered to the railroad. The following 
day respondent rejected the produce, whereupon it was released to 
respondent for sale at auction. This sale netted complainant pro- 
ceeds of $261.93. Car PFE 35125 was rejected on arrival at destina- 
tion by respondent; and at the suggestion of respondent’s agent the 
shipment was then released to respondent for sale at auction. Such 
sale resulted in complainant receiving net proceeds of $1,576.70. 

There is no dispute between the parties that following rejection of 
the two carloads of tomatoes at destination it was agreed by complain- 
ant that respondent should sell the tomatoes for the benefit of whom 
concerned. However, respondent contends that such agreement 
amounted to a substitution of contracts and that respondent complied 
with the terms of the new contract. The evidence does not support 
this contention. Complainant’s witness, Kenworthy, testified that in 
releasing the tomatoes to respondent for sale at auction for the benefit 
of whom concerned, he meant the sale to be for the benefit of the 
complainant provided respondent was justified in its rejection, but if 
respondent had no right to reject, then such sale was for respondent’s 
benefit. Kenworthy also denied that the produce was sold on a com- 
mission basis for complainant by respondent; and stated that the 
release of the shipments to respondent for resale was not a voluntary 
acquiescence in a new agreement, but was necessitated by respondent’s 
rejection of the tomatoes. Respondent’s agent, Phillips, testified that 
with respect to car PFE 52333, Jacob Weiner instructed him to obtain 
release of the tomatoes from complainant to sell “for whom con- 
cerned,” and that it could be determined later on “through PACA” 
whether respondent was justified in rejecting the shipment. Com- 
plainant’s only duty upon rejection by respondent was to use its best 
judgment in having the merchandise resold to minimize the loss. 
Such duty was performed when complainant permitted respondent to 
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sell for the benefit of whom concerned. Finally, respondent has of- 

fered no evidence to show that the expression “for whom concerned” 
meant anything other than as contended by complainant. For the 
reasons stated, it is concluded that while it was agreed between the 
parties that the tomatoes be sold “for the benefit of whom con- 
cerned,” the parties did not intend such agreement to replace or be in 
substitution of the original contract of purchase and sale. 

Respondent also asserts that after rejection of the produce, com- 
plainant accepted the return of the tomatoes and negotiated a new 
contract whereby complainant released the two cars to respondent to 
sell as complainant’s agent. Purchase and subsequent rejection of 
the two cars was admitted in respondent’s answer. Such admission 
is considered sufficient to dispose of any question as to these two facts. 
MU. A. McPeters v. Handler Produce Company (6 A. D. 822). Hav- 
ing alleged an affirmative defense, the burden was on respondent to 
establish the new contract, and such burden is not sustained where, as 
here, respondent’s uncorroborated testimony of a new contract has 
been denied by the complainant. Adolph Nies v. Lewis D. Goldstein 
Fruit & Produce Corp. (6 A. D. 802) ; Simon Siegel Co. v. Western 
Fruit Growers, Inc. (6 A. D. 952). The weight of the evidence, in- 
cluding the testimony of complainant’s Kenworthy and respondent’s 
agent, Phillips, supports the view that both cars were released to 
respondent to be sold for the benefit of whom concerned pending a 
determination of respondent’s right to reject, and that such action did 
not constitute a new contract in substitution of the original sale agree- 
ment. As previously stated, the arrangement entered into by the par- 
ties was a method adopted to mitigate damages and the burden, of 
course, to take such action was upon both parties. 

The answer filed by respondent asserts as a separate defense that 
the partnership of Weiner and Miller was dissolved as of July 27, 
1946, and that Miller died on December 15, 1946. On July 31, 1946, 
a license was issued to a new partnership composed of Jacob Weiner 
and Samuel Weiner, doing business as Jacob Weiner and Son. For 
our purposes, dissolution of the partnership did not alter or affect the 
liability of the partnership. Nor does the dissolution of the partner- 
ship or the death of one of the partners preclude the issuance of a 
reparation award against respondent. Enforcement of the award 
may involve problems which are not now before us. 

To summarize: respondent contracted to purchase the tomatoes in 
question for $5,389.15; complainant delivered in accordance with the 
contract; any deterioration of the tomatoes in transit was due to 
respondent’s action and loss resulting therefrom is not chargeable to 
complainant; respondent’s rejection of the shipments was without 












8 A. 


reas 
act ; 
que! 
ant 
com 
ent’ 
is, ] 
con 


sho 


§ A. D. GEHL’S GUERNSEY FARMS, INC. V. MIDFIELD PKRS. ET AL. 187 


reasonable cause and in violation of the contract and section 2 of the 
act; the original contract was not abrogated or affected by the subse- 
quent agreement for resale of the tomatoes after rejection ; complain- 
ant is entitled to the full sale price of $5,389.15, less $1,838.63 paid to 
complainant on account of these shipments, or $3,550.52; and respond- 
ent’s failure to pay complainant the balance due of $3,550.52 was, and 
is, in violation of section 2 of the act. Reparation should be awarded 
complainant in the amount of $3,550.52, with interest, and the facts 


should be published. 
ORDER 


Within 30 days from the date hereof, respondent shall pay to com- 
plainant, as reparation, $3,550.52, with interest thereon at 5 percent 
per annum from April 26, 1946, until paid. 

The facts shall be published. 

Copies hereof shall be served on the parties. 


(A. D. 2007) 


Gehl’s Guernsey Farms, Inc. v. Midfield Packers, Midfield Packers, 
Inc., and Rathke and Co. PACA Doc. No. 4787. Decided Feb- 


ruary 7, 1949. 
Rejection Without Reasonable Cause—Damages 


Where complainant sold and shipped to respondent a carload of frozen pine- 
apple and cherries which respondent refused to accept and pay for unless 
complainant agreed to purchase from respondent a carload of produce, held, 
that the rejection was without reasonable cause and reparation should be 
awarded complainant for the difference between the contract price of the 
rejected fruit and the net proceeds from the resale thereof.* 


Dismissal—Failure to File Complaint Within Limitation Period— 
Jurisdiction of Secretary 


Where two respondents named in the formal complaint were not complained 
against within nine months after the cause of action accrued as provided 
in the act, held, the complaint as to them must be dismissed for lack of 
jurisdiction to entertain the suit by the Secretary.* 


Discretion of Agency to Grant Stay of Reparation Proceeding to Respondent 
Bankrupt 


Where respondent, in an action by complainant for damages, requested a stay 
because it had been adjudicated a bankrupt, held, that a non-bankruptcy 
tribunal has the discretion as to stays in the absence of an order from the 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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bankruptcy court and, since the oral hearing has been held and evidence 
presented, the proceeding is not stayed.* 


Mr. Harold 8. Lansing, of Blanksten & Lansing, of Chicago, Illinois, for com- 
plainant. Mr. Harold P. Troy, of Olympia, Washington, for Midfield Pack- 
ers. Mr. Jerome K. Kuykendahl, of Olympia, Washington, for Charles L. 
Stickney, Trustee in Bankruptcy of Midfield Packers, intervenor. Mr. Ernest 
L. Meyer, of O’Leary & Meyer, of Olympia, Washington, for Griffith I. Grif- 
fith, Mr. Wesley J. Mifflin, of Mifflin & Mifflin, of Seattle, Washington, for 
Rathe and Company. Mr. Harry J. DeFrancq, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


- This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.). 
On June 5, 1947, complainant filed a formal complaint involving a 
contract for the purchase and sale of frozen fruit and naming as 
respondents Midfield Packers, a partnership composed of Herbert H. 
Huber, Harold A. Schmitt and Griffith I. Griffith; Midfield Packers, 
Inc.; and Clark E. Rathke, an individual trading as Rathke and Co. 
It is stated in the complaint that Midfield Packers was licensed under 
the act at the time of the transaction involved herein; that Midfield 
Packers, Inc., succeeded the partnership on November 29, 1946, and 
assumed its assets and liabilities and is a licensee; and that Rathke, 
who is licensed under the act, had a profit-sharing and other financial 
and proprietary interest as a partner or joint adventurer with Midfield 
Packers in the transaction. 

Complainant alleges that on or about February 25, 1946, Midfield 
Packers agreed to purchase from complainant three carloads of frozen 
pineapple and black unpitted cherries at 23% cents and 27 cents per 
pound, respectively, f. o. b. Milwaukee, Wisconsin; that one carload 
was to be shipped on each of the days February 25, March 2 and March 
6, 1946, to Midfield Packers at Olympia, Washington, order bill of 
lading, sight draft attached, and that, in consideration of the fore- 
going, complainant agreed to purchase from Midfield Packers three 
carloads of fruit salad. It is alleged further than the first carload 
shipped by each party was accepted and paid for by the other; that 
complainant shipped its second carload on March 2, 1946, but Midfield 
Packers and Rathke refused to accept and pay therefor unless com- 
plainant agreed to purchase a carload of cherries; that complainant 
refused to accede to this new condition and placed the carload of fruit 
in cold storage; and that complainant made diligent efforts to dispose 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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of the fruit, but due to the market conditions for frozen fruits several 
months elapsed before the pineapple was sold and it was necessary to 
can the black cherries. Reparation is requested for $11,845.34, the 
difference between the invoice price of the rejected carload and net 
proceeds from the resale of the fruit, plus interest. 

On July 16, 1947, a copy of the formal complaint and a copy of the 
Department’s report of investigation were served on H. H. Huber, 
who was a partner in Midfield Packers and an officer of Midfield Pack- 
ers, Inc., and on July 14, 1947, a copy of each of these documents was 
served on Clark E. Rathke. A copy of the investigation report was 
served upon the attorneys representing complainant on July 12, 1947. 
On August 1, 1947, Clark E. Rathke filed an answer in which he denies 
that he participated or had any financial interest in the affairs of Mid- 
field Packers at any time, except occasionally when he acted as broker 
or made loans of money. An oral hearing was requested. No answer 
was filed by Midfield Packers, Inc., or Midfield Packers. 

The hearing was held in Seattle, Washington, on January 12, 1948. 
Appearing for the complainant was Harold S. Lansing, attorney. 
Clark E. Rathke appeared in person and was represented by his attor- 
ney, Wesley J. Mifflin. Herbert H. Huber and Harold A. Schmitt 
appeared personally and through their attorney, Harold P. Troy, 
and were permitted to enter a general denial to the formal complaint. 
A petition for leave to intervene and file an answer was submitted on 
behalf of Charles L. Stickney as Trustee in Bankruptcy of Midfield 
Packers, through his attorney, Jerome K. Kuykendahl. This motion 
was granted. Based upon statements that Midfield Packers on Octo- 
ber 16, 1947, filed a voluntary petition in bankruptcy and was duly 
adjudicated a bankrupt, attorneys Troy and Mifflin presented motions 
to dismiss or stay further proceeding because the Department had no 
further jurisdiction over the transaction in the absence of authoriza- 
tion by the bankruptcy court. These motions were denied and excep- 
tions allowed. Attorney Mifflin was permitted to amend the answer 
of Clark E. Rathke and plead that a complaint against this respondent 
was not filed within the nine-month statute of limitations contained 
in the act. A special appearance was made by G. L. Griffith, through 
his attorney Ernest L. Meyer, who moved to quash the complaint as to 
Griffith for the reason that the complaint had not been served upon 
him. The motion to quash was denied. 

The answer filed by Charles L. Stickney sets forth numerous affirma- 
tive defenses. The first defense is that Midfield Packers filed a volun- 
tary petition in bankruptcy in the United States District Court for 
the Western District of Washington, Southern Division, and on 
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October 20, 1947, was duly adjudicated a bankrupt, and Intervenor 
was appointed Trustee in Bankruptcy and is now the duly qualified 
and acting Trustee of the bankrupt. The other defenses are as fol- 
lows: that the second carload of fruit shipped by complainant was 
unfrozen and unfit for use and resale at the time it arrived in Olympia; 
that complainant had previously breached the agreement by demand- 
ing the dollar value of the shipments between the parties be kept 
equal and the right to ship a fourth carload of unpitted cherries; 
that complainant refused to allow credit of $1,152.44 for brokerage 
to respondent in accordance with their agreement; that complainant 
charged respondent a greater price for the unpitted cherries than 
the agreed price of 24 cents per pound; that the parties compromised 
the controversy by each party agreeing to dispose elsewhere of the 
second carload shipped to the other; and that complainant did not 
properly mitigate its damages and refused to accept an offer of 20 
cents per pound for the cherries. 


FINDINGS OF FACT 


1. Complainant, Gehl’s Guernsey Farms, Inc., is a corporation 
whose address is 8326 West Capitol Drive, Milwaukee, Wisconsin. 

2. At all times mentioned in the formal complaint, Midfield Packers 
of Olympia, Washington, was a partnership consisting of Herbert 
H. Huber and Harold A. Schmitt, general partners, and Griffith I. 
Griffith, limited partner. At the time of the transaction involved 
herein, this respondent was licensed under the act. 

3. Clark E. Rathke is an individual, doing business as Rathke and 
Co., whose post office address is 811 First Avenue, Seattle, Washing- 
ton. On March 12, 1946, a license under the Perishable Agricultural 
Commodities Act, was issued to this respondent. 

4. Midfield Packers, Inc., filed Articles of Incorporation on Novem- 
ber 29, 1946, with the Secretary of State of the State of Washington. 
Its address is P. O. Box 397, Olympia, Washington. The officers 
and sole stockholders, H. H. Huber, President and Treasurer, Harold 
Schmitt, Vice President, and Paula Huber, Secretary, filed an appli- 
cation dated May 5, 1947, for a license to operate under the act. A 
license was issued on July 1, 1947. 

5. On February 25, 1946, Midfield Packers agreed to purchase from 
complainant three carloads of perishable agricultural commodities, 
namely, frozen pineapple and black unpitted cherries, f. 0. b., Milwau- 
kee, Wisconsin, to be shipped to Midfield Packers at Olympia, Wash- 
ington, on order bill of lading, sight draft attached. The agreed price 
was 231% cents per pound for the pineapple and 27 cents per pound for 
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the cherries. One carload was to be shipped on each of the days Feb- 
ruary 25, March 2 and March 6, 1946. The agreement was negotiated 
by Phillips Brokerage Co. of Milwaukee, Wisconsin. The first car- 
Joad was shipped by complainant, and accepted and paid for by re- 
spondent, 

6. On March 2, complainant shipped to Midfield Packers car NRC 
15037, containing 33,336 pounds of cherries and 18,000 pounds of pine- 
apple. The invoice forwarded to Midfield Packers set forth the total 
price of $13,230.72. This carload arrived at Olympia on March 14. 
On March 16, the railroad informed complainant that Midfield Pack- 
ers refused payment. 

7. On March 22, 1946, Midfield Packers notified complainant by tele- 
gram that it would pay for the fruit in car NRC 15037 and the car- 
load of fruit yet to be shipped, if complainant would purchase from 
Midfield Packers one carload of pitted cherries. Complainant re- 
fused to agree to this new condition. 

8. On or about April 1, 1946, complainant began efforts to dis- 
pose elsewhere of the frozen fruit contained in car NRC 15037. Due to 
the market conditions in frozen fruits, complainant could not dispose 
of the cherries but did sell the pineapple on October 31, 1946, to 
Beatrice Food Company of Great Falls, Montana, for $4,133.10. In 
the latter part of 1946, complainant, being unable to sell the frozen 
cherries, had them returned to Wisconsin where they were canned and 
sold. The recapitulation of damages is as follows: 

Invoice price to Midfield Packers $13, 230. 72 
Freight and storage paid by complainant 2, 472. 65 


15, 703. 37 
Resale price of pineapple, less brokerage of 5 percent____ $3, 926. 44 
Resale price of cherrice.......-.=...-........- $2, 977. 50 
Cost of canning and return freight 2, 478. 26 499.24 4,425.68 


Loss to complainant 11, 277. 69 

9. A complaint was filed against Midfield Packers on May 27, 1946, 
which was within nine months after the cause of action accrued. A 
complaint against Midfield Packers, Inc., and Clark E. Rathke was not 
filed within that statutory period. 


CONCLUSIONS 


Clark E. Rathke contends that the complaint against him was not 
filed within nine months after the cause of action accrued and, there- 
fore, the Secretary of Agriculture has no jurisdiction over Rathke in 
this proceeding. The relevant provision of the act, section 6 (a), is 


829957—49——_5 
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as follows : “Any person complaining of any violation of any provision 
of section 2 by any commission merchant, dealer, or broker may, at any 
time within nine months after the cause of action accrues, apply to the 
Secretary by petition which shall briefly state the facts...” This 
provision limiting the time within which a petition must be filed is 
jurisdictional. Louisville Cement Co. v. Interstate Commerce Com- 
mission, 246 U.S. 638 (1918). 

The cause of action in this proceeding accrued during the month of 
March 1946, when Midfield Packers failed to accept and pay for the 
second carload of frozen fruit. The report of investigation states that 
a complaint was made on March 22, 1946, to the Chicago, Illinois, of- 
fice of the Regulatory Division, Fruit and Vegetable Branch. This 
complaint appears to have been made by A. J. Arnold, purchasing 
agent of complainant, over the telephone and related only to Midfield 
Packers. On May 27, 1946, complainant filed a complaint in writing 
against Midfield Podave: Although Midfield Packers, Inc., and 
Clark E. Rathke are mentioned in some of the correspondence during 
the investigation by the Department, it was not until the formal com- 
plaint was filed on June 5, 1947, that they were joined as respondents, 
Since Rathke and Midfield Packers, Inc., were not joined as respond- 
ents until June 5, 1947, or more than nine months after the cause of ac- 
tion accrued, the complaint as to these two respondents must be dis- 
missed. 

The presiding officer denied the motion of Midfield Packers to 
stay the proceeding because it had been adjudicated a bankrupt. 
Bankruptcy proceedings do not, merely by virtue of their mainte- 
nance, terminate an action already pending in a non-bankruptcy tri- 
bunal, to which the bankrupt is a party. Connell v. Walker, 291 
U.S. 1 (1933). It has been said that, in the absence of a stay order 
by the bankruptcy court, the granting or refusing of stays on claims 
from which bankruptcy would be a discharge is within the discre- 
tion of the non-bankruptcy tribunal. Jn re Innis, 140 F. 2d 479 
(C. C. A., 7th, 1944), certiorari denied Jnnis v. United Mercantile 
Agencies, 322 U.S. 736; Gordon v. Calhoun Motors, 222 N. C. 398, 23 
S. E. (2d) 325 (1942). In the present proceeding, the hearing having 
been held and evidence presented, no purpose would be served by a 
stay. 

A brief was submitted by G. I. Griffith containing the argument that 
it is not permissible to enter a personal judgment against him be- 
cause he was not actually served with a copy of the formal complaint 
and because he was only a limited partner in Midfield Packers. 
This argument stems from a misunderstanding of the provisions of 
the act. The party complained against herein is the partnership, 
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Midfield Packers, which was licensed at the time of the transaction. 
The act requires that a copy of the complaint in a reparation pro- 
ceeding be forwarded to the commission merchant, dealer or broker 
complained against, whether an individual, partnership, or other 
business association. There is no requirement that each member of 
a partnership complained against be searched out and personally 
served with a copy of the complaint. Furthermore, a reparation 
award by the Secretary is not a judgment, personal or otherwise, 
on which execution may be levied. The Secretary’s order may, how- 
ever, be used as the basis for a suit in a State or Federal court and 
such court may then issue a judgment on the basis of its findings. The 
appropriate place for G. I. Griffith to present his contention will be 
in the court in which an enforcement action, if any, is brought. 

At the oral hearing, complainant’s attorney introduced in evidence 
the deposition of Alfred J. Arnold, the purchasing agent of com- 
plainant and the person who handled for complainant the entire 
transaction with Midfield Packers. Subject to certain objections made 
by opposing counsel the deposition was admitted in evidence. The 
testimony of Arnold supports the allegations of the complaint. No 
evidence was offered by Midfield Packers or the intervenor which may 
be said to constitute a defense to the complaint. Herbert H. Huber 
testified that he tried to borrow money from Rathke to pay for the 
second carload but Rathke would not loan the necessary funds unless 
complainant purchased from Midfield Packers a carload of cherries. 
It is concluded that the rejection by Midfield Packers of the frozen 
fruit contained in car NRC 15037 was for financial reasons alone; 
that the rejection was without reasonable cause; and that the resale 
by complainant was properly made under the circumstances and at 
the best prices obtainable. The damages sustained by complainant as. 
a result of the rejection are stated above in Finding of Fact No. 8. 
Reparation should be awarded complainant against Midfield Packers 
in the amount of $11,277.69, with interest, and the facts should be 
published. 

ORDER 

Within 30 days from the date of this decision, Midfield Packers 
shall pay to complainant, as reparation, the sum of $11,277.69, with 
interest thereon at the rate of 5 percent per annum from March 15, 
1946, until paid. 

The complaint against Clark E. Rathke and Midfield Packers, Inc., 
is dismissed. 

The facts shall be published. 

Copies hereof shall be served on the parties. 
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(A. D. 2008) 
PACA Doc. No. 4782.* Decided February 8, 1949. 


Dismissal—Failure to Prove Allegations of Complaint 


Where complainant alleged losses sustained on sales of produce handled op 
joint account with respondent but failed to submit proof of dumping or 
sales made, it is held, that the proof of loss is inadequaté and complaint 
should be dismissed. 


. Scott Toothaker, of Strickland, Ewers, and Wilkens, of Mission, Texas, and 
Mr. Stanley P. Mamalakis, of San Francisco, California, for complaint, 
Mr. Magus F. Smith, of Smith and Oakleaf, of McAllen, Texas, and Mr. Wm, 
M. White, Jr., of Southern Traffic Bureau, of Harlingen, Texas, for re 
spondent. Mr. Morris C. Hankins, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


® PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U. S. C. 1946 ed. 499a et seg.), for the recovery of 
reparation in the amount of one-half of the loss sustained in the sale 
of produce by complainant on joint account with respondent. In- 
formal complaint was made to the Regulatory Division, Fruit and 


Vegetable Branch, on September 10, 1946, and a formal complaint 
was filed on May 27, 1947. A copy of the report of investigation was 
served on complainant’s attorney by registered mail on July 2, 1947. 
A copy of the formal complaint and a copy of the report of investi- 
gation were likewise served on respondent on July 7, 1947. 

It is alleged in the formal complaint that during November and 
December, 1945, the parties entered into oral agreements whereby 
respondent shipped two carloads of California Wonder Peppers and 
four carloads of tomatoes in interstate commerce from * * * 
loading points to complainant at * * *, to be sold on joint ac- 
count. Complainant alleges that all this produce was shipped by 
respondent during November and December, 1945, but no official in- 
spections were made at loading point; that complainant advanced the 
purchase prices, cost of financing, freight and handling in the sum 
of $13,859.55; and that complainant sold the produce for the best 
prices obtainable which, however, resulted in a loss of $3,601.75 to 
each of the parties to this proceeding. Complaint was filed for the 
recovery of respondent’s share of the loss. 

Respondent filed an answer admitting that a joint account agree- 
ment was entered into by the parties; that complainant advanced the 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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purchase prices, cost of financing, freight and handling; and that 
respondent made shipment, all as alleged in the complaint. Respond- 
ent denies, however, that complainant handled the shipments to the 
best advantage of the parties, contending that complainant was grossly 
negligent in handling this produce and failed to keep such records 
of sales as are required by the rules and regulations promulgated 
under the act. 

An oral hearing was held at * * *, on May 25, 1948, at which 
both parties were represented by counsel. Thedepositionof * * *, 
previously taken by complainant, was placed in the record. Five 
freight bills were also introduced. No other evidence was offered 
by complainant. No evidence was offered on behalf of respondent. 


FINDINGS OF FACT 


1. Complainant is a limited partnership composed of * * * as 


the general partner and * * * and * * * as the limited 
partners, doing business as the * * *. Complainant’s address 
is * * + 

2. Respondent, * * *,is an individual whose address is 
At the time of the transaction involved herein, respondent was li- 
censed under the act. 

3. During the last week in November and the first two weeks of 
December, 1945, the parties hereto entered into oral agreements for 
the handling of two carloads of peppers and four carloads of tomatoes 
on joint account, pursuant to which agreements complainant advanced 
the purchase prices, freight and all other costs of handling, in the 
sum of $13,859.55, and respondent consigned two carloads of peppers 
contained in cars NRC 14045 and URT 7937 and four carloads of 
tomatoes contained in cars MDT 19550, PFE 51762, PFE 46180 and 
NWX 14451, all of which were shipped by respondent from loading 
point in the State of * * *, in interstate commerce, to destina- 
tions in the Stateof * * *, where complainant accepted delivery 
and disposed of all the produce in controversy. 

4. The record fails to contain any certificates of inspection to show 
the grade or condition of any of the produce involved either at 
shipping point or at destination; fails to contain any accounting 
such as would adequately inform respondent of the handling or dis- 
position of the produce and does not contain dump certificates or 
similar proof that any of the tomatoes were dumped as claimed by 
complainant. 

5. Complaint was filed in this proceeding within nine months after 
the alleged cause of action accrued. 


* * = 
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CONCLUSIONS 


The shipments involved in this proceeding were admittedly handled 
as a joint account venture, which is in the nature of a partnership, 
The complaint was filed for an award of reparation against respondent 
for one-half of the loss alleged to have been sustained by complainant 
on account of five of the shipments, less respondent’s share of the 
profit realized on one of the cars. Respondent denies that complain- 
ant has proved a loss. In this connection, it must be conceded that 
each of the parties to a joint account agreement is entitled to a full 
disclosure from the other of all material facts concerning the handling 
of the produce. Heggblade Marguleas Company v. Peter Martor?’s 
Sons, Inc., 4 A. D. 323. 

The record contains account sales on five of the shipments, offered 
in evidence by complainant. Respondent’s counsel objected to these 
account sales because the record contains no statement showing to 
whom the produce was “sold or any account sales, sales slips, sales 
tickets, serial numbers, the purchaser’s name, the kind and quality 
of produce sold, the lot number or any other account, records or 
memoranda to prove up or show the truthfulness of such purported 
account sales, or that any loss was sustained, no vouchers or checks 
were introduced in evidence showing freight bills paid or any freight 
bills in evidence, or vouchers or evidence of any repacking charges 
or dumping charges, or other evidence of such costs.” We are of the 
opinion that the account sales were entitled to be received in evidence, 
as apparently they were, but it does not necessarily follow that they 
must be considered as conclusive proof of the various items set forth 
therein. With the exception of freight bills covering part of the 
freight charges, no supporting documents were introduced. 

A brief summary of one phase of this controversy, respondent’s 
requests for a proper accounting, may help clarify the principal 
issue before us. Complainant sent respondent an account sales, dated 
January 6, 1946, on one car of peppers. This account sales showed 
total sales, less charges, and a total loss of $1,663.74. One-half of 
this loss, or $831.87, was shown as due from respondent, less re- 
spondent’s share of the profits on the other car of peppers, $137.50, 
or a net amount due on the two cars of $694.37. The record does not 
contain an itemized account sale on the car of peppers shown as sold 
at a profit. One account sales on the four cars of tomatoes was sent 
to respondent on February 7, 1946. This account sales shows a total 
loss of $5,814.77, with one-half of that amount, or $2,907.38, due com- 
plainant from respondent. On March 5, 1946, respondent wrote com- 
plainant, in part, as follows: 
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“Your account sales throw this deal all into one account, and we can’t get any 
place with it like this. Please segregate the account sales, showing full account- 
ing on each individual car of all commodities and individual sales, and we will 
endeavor to get something. As your sales are made up, it is impossible to tell 


anything about them, for us or anyone else. 
“Please let us have this immediately, as we want to get these accounts straight- 


ened out to best advantage for all concerned.” 

Complainant’s reply to this request, dated March 14, 1946, enclosed 
four accounts sales on the tomatoes, with the following explanation: 

“I am enclosing an account sale for each car of Tomatoes. As you know from 
my previous letter, I couldn’t keep record of each car individually as all four cars 
hit the market the same day and were unloaded the same time and so we kept 
cne lot number on the four cars. This is what I did,* * * I took an average 
from each car from the original account sale I mailed you. I think this will be 
satisfactory as the shipper will not know.” 

On April 20, 1946, complainant’s attorney wrote respondent, asking 
for payment in the amount of $3,601.75. Respondent replied on May 
7, 1946, stating: 

“We have never received proper accounting on these cars of tomatoes and in 
accordance with the PACA requirements, and before we can even give this claim 
any consideration what-so-ever we will have to be provided with the following 
data. 

“A complete and separate sales of each car; 
The original freight bills; 
Inspection of conditions on arrival; 
The exact time these cars arrived. 

“When these are placed in our hands we will go over the matters and advise 
you further.” 

From these communications it is evident that respondent was not 
attempting to repudiate any obligation he might have under the con- 
tracts, but was insisting upon full accountings before conceding liabil- 
ity. That was respondent’s position up to and throughout the hear- 
ing. But despite respondent’s requests for full information, com- 
plainant has failed to furnish it. 

Complainant contends the four cars of tomatoes and one car of the 
peppers arrived in bad condition. No inspection certificates or testi- 
mony of qualified witnesses support this conclusion. No details as to 
sales is in evidence, although respondent asked for full information 
on sales. The account sales show that 77314 boxes of tomatoes were 
dumped, but no dump certificates have been furnished. The account 
sales on one car of peppers contains a charge of $25 for dumping, and 
there is a dump certificate showing that 350 crates of peppers from the 

car dere dumped. There is no account sales on the car of peppers 
said to have been sold at a profit. 
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It seems fairly evident to us that a joint account partner who seeks 
to recover from his partner a share of an alleged loss must be pre- 
pared to prove that the loss was actually sustained. If he is unable 
or unwilling to make a full disclosure of all relevant facts pertaining 
to the transaction, there is no point in bringing an action. Here the 
evidence fails to support complainant’s contention that a loss in the 
amount alleged, or in any amount, was in fact sustained. We have 
no reason to question complainant’s allegation and testimony that the 
six shipments resulted in a loss in the amount claimed. At the same 
time, since respondent challenges complainant’s accountings and has 
repeatedly asked for further proof, to which we think he is entitled, 
which proof complainant has not seen fit to furnish to us or to respond- 
ent, we are of the opinion that complainant has not sufficiently proved 
the alleged loss. For the reasons stated, the complaint should be dis- 
missed. 

ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(A. D. 2009) 


PACA Doc. No. 4957.* Decided February 8, 1949. 


Dismissal—Lawful Rejection—Failure to Deliver Produce as Described— 
Withholding Pertinent Information 


Where the record discloses that complainant knew that the produce was in a 
damaged condition when it offered the shipment for sale to respondent, since 
the complainant or its agent reported the damage in its claim against the 
earrier, held, that complainant’s failure to ship produce as described and its 
withholding pertinent information concerning the damaged condition of the 
ear excused respondent from obligation to accept delivery and, therefore, 
the complaint should be dismissed.** 


Mr. Frank W. Stonecipher, of Stonecipher & Cunningham, of Pittsburgh, Pennsyl- 
vania, and Messrs. Jetter é Earhart, of Kansas City, Missouri, for complain- 
ant. Mr. Gilbert E. Morcroft and Mr. A. N. Brockway, of Pittsburgh, Penn- 
sylvania, for respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930, as amended (7 U. S. C. 
1946 ed. 499a e¢ seq.), in which informal complaint was made to the 
*As explained in Prefatory Note, the identities of the parties are not disclosed.—EKd. 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Regulatory Division, Fruit and Vegetable Branch, on April 30, 1947, 
and a formal complaint was filed on April 2, 1948. A copy of the 
formal complaint and a copy of the report of investigation made by 
the Regulatory Division were served on the respondent by registered 
mail on May 3, 1948. On the same day, a copy of the report of in- 
vestigation was likewise served on the complainant. 

It is alleged in the formal complaint that on or about April 23, 
1947, complainant contracted through a broker to sell and respondent 
to purchase a carload of cabbage and potatoes at the agreed price of 
$769.50 f. o. b. shipping point; that respondent, without reasonable 
cause, rejected the shipment on arrival; and that complainant there- 
after resold the produce at a loss of $516.90, for the recovery of which 
this proceeding was instituted. 

Respondent filed an answer admitting the purchase of the shipment 
at a price of $769.50 f. o. b. shipping point, but contending that com- 
plainant failed to disclose that it filed a damage claim with the car- 
rier on the day the sale was made to respondent and failed to disclose 
that the car was in a damaged condition at that time. Respondent 
contends that it acted within its rights in rejecting the shipment since 
the damage to the produce was known to complainant before the sale 
was made to respondent. Dismissal of the complaint is requested. 

A hearing was held at * * * on October 7, 1948, at which both 
parties were represented by counsel. The deposition of * * * 
previously taken pursuant to a proper order, was placed in evidence 
for complainant. * * * testified for respondent. 


FINDINGS OF FACT 


1. At the time of the transaction involved in this proceeding, com- 
plainant, * * * wasapartnership composed of * * * whose 
address was * * *, Subsequently complainant was incorporated 
and continued in business at the same address. 

2. Respondent, * * * is a corporation located at 
At the time of the transaction involved in this proceeding, respondent 
was licensed under the act. 

3. On April 23, 1947, complainant contracted in interstate commerce 
to sell and respondent to purchase 505 sacks of cabbage at $1.20 per 
sack and 46 sacks of potatoes at $2.25 per sack, plus icing charges of 
$60, or a total of $769.50 for the carload f. o. b. shipping point. At 
the time of sale the shipment was on track at * * * incar FGE 
35807. Complainant described the potatoes to respondent as U. S. 
No. 1 Triumphs and the cabbage as green small to medium, mostly 
medium, probably about 85% U.S. No. 1, with no decay. 

4. About noon on April 23, 1947, complainant ordered car FGE 
35807 diverted to respondent at * * *. Onthe following day, the 


* * * 
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carrier transferred the produce contained in this car to car ART 366, 
The shipment arrived at * * * April 28,1947. Respondent was 
notified of arrival before noon on the same day. 

5. Federal inspection for condition of the upper three layers of the 
cabbage contained in car ART 366, which was secured by respondent 
at * * * on April 29, 1947, disclosed: 

“Cabbage: Heads mostly fresh and crisp and mostly fairly good green color. 
From 6% to 30% in most samples, in some none, average approximately 20% 
with 1 to 3 leaves turning yellow to yellow. Average 5% Alternaria Leaf Spot, 
mostly in initial stages. Decay ranges from 4% to 35%, average approximately 
15% Bacterial Soft Rot, mostly affecting 1 or 2 outer leaves, some affecting 
the butts.” 

6. Respondent rejected the shipment and it was resold promptly 
thereafter at * * * for a net to complainant of $252.60. 

7. Informal complaint was filed April 30, 1947, which was within 
nine months after the alleged cause of action accrued. 


CONCLUSIONS 


The record in this proceeding discloses that on April 23, 1947, 
complainant offered to sell to respondent, through a broker, a car- 
load of potatoes and cabbage, then contained in car FGE 35807 on 
track at * * *, There appears to have been no inspection of the 
produce by any inspection agency prior to that time, but complainant 


advised the broker that the potatoes were U. S. No. 1 Triumphs and 
the cabbage was approximately 85% U.S. No. 1, with no decay. Re- 
spondent relied upon this information given to the broker by com- 
plainant and agreed to buy the carload of produce at the f. o. b. 
price of $769.50. 

It is quite evident that complainant knew the produce was in a 
. damaged condition when it offered the shipment for sale to respondent 
- since the complainant or its agent reported the damage tothe * * *. 
The record contains a copy of a written “Claim and Notice of Pro- 
test”, filed by complainant with the carrier under date of April 23, 
1947, which reads as follows: 

“Confirming telephone conversation with Mr. Lowe at 9:30 AM 4/23/47 that 
car FGEX 35807 containing Cabbage is in a damaged condition, due to the 
negligence of the carriers and that claim is hereby filed for $200.00. 

“Amended claim will be filed upon disposition of merchandise and will be 
supported by necessary papers. 

“Damage is hereby noted as follows: Bad doors, Ice all melted, some decay.” 
While it is thus clear that complainant told the carrier that the ship- 
ment was damaged, it is equally clear that complainant did not tell 
respondent or the broker about it. Complainant’s description of the 
produce, given to the broker by teletype, is as follows: 
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“Just now got inspn (inspection) is mostly medium guess its sm] (small) to 
med (medium) is green solid no decay. I would imagine is 85 pct now at least.” 
The sale was made on the basis of this description, which was in- 
accurate if we are to believe complainant’s statement to the railroad. 
We might add that the inspection certificate at destination is con- 
sistent with the claim of damaged condition at * * *. Further- 
more, failure to disclose that the car was in bad order and the produce 
damaged was sufficient to relieve the buyer of any obligation under 
the contract. Concealment of pertinent facts in negotiating a con- 
tract of sale was considered in the case of Stewart v. Wyoming Cattle 
Ranch Company, 128 U. S. 383, 388, wherein the court said: 

“* * * a suppression of the truth may amount to a suggestion of false- 
hood; and if, with intent to deceive, either party to a contract of sale conceals 
or suppresses a material fact, which he is in good faith bound to disclose, this 
is evidence of and equivalent to a false representation because the concealment or 
suppression is in effect a representation that what is disclosed is the whole 
truth. The gist of the action is fraudulently producing a false impression upon 
the mind of the other party; and if this result is accomplished, it is unimportant 
whether the means of accomplishing it are words or acts of the defendant, or his 
concealment or suppression of material facts not equally within the knowledge 
or reach of the plaintiff.” 

We conclude that the produce was not as described by complainant, 
and that complainant withheld material facts which it was under 
obligation to disclose. Accordingly, respondent was not required to 
accept the shipment, and respondent’s rejection was not without 
reasonable cause. It follows that the complaint should be dismissed. 

It may be noted in passing that complainant amended its claim 
with the railroad and increased the amount claimed to $486.90. The 
railroad settled the claim by paying complainant $468.11. No in- 
formation concerning this settlement appears to have been volunteered 
by complainant. At the hearing, when respondent’s counsel put a 
representative of the * * * on the witness stand to testify re- 
garding the claim and its settlement, counsel for complainant objected 
to any testimony by the witness. Where, as in this case, a com- 
plainant has effected a collection which reduces the amount of his 
damages, such complainant should disclose that fact promptly, both to 
the Department and to the respondent. Even the filing of a claim 
which may result in a collection should be disclosed. If records are 
properly kept, failure to furnish such information can hardly be ex- 


plained or justified. 
ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 
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Debauge Brothers, Inc. v. William S. Lofgren. PACA Doc. No. 5060, 
Decided February 10, 1949. 


Failure to Deliver—Damages—Default 


Where it is alleged that respondent contracted to sell complainant cabbage and 
onions, but failed to deliver them, and where respondent failed to file an 
answer in the case, held, that respondent’s failure to answer is deemed to 
be an admission of the allegations in the complaint, and respondent’s failure 
to pay the difference between the contract price and market price of the 
commodities is a violation of the act, for which reparation should be awarded 
complainant.* 

Mr. Clarence V. Beck, of Emporia, Kansas, for complainant. Mr. John F. 
McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.), 
instituted by the complainant against the respondent alleging failure 
to deliver a truckload of cabbage and 50 sacks of onions purchased 
from respondent in November 1947. A copy of the report of investiga- 
tion was served by registered mail upon complainant’s attorney on 
July 19, 1948, and copies of the formal complaint and report of in- 
vestigation were served in like manner upon the respondent on the 
same day. 

At the time of such service, the respondent was notified in writing 
that an answer to the complaint should be filed within 20 days there- 
after and that, in accordance with section 47.8 (c) of the rules of 
practice, failure to file an answer would constitute a waiver of hearing 
on the facts, and an admission of the allegations of the complaint. 
Respondent has failed to file an answer to the complaint and this pro- 
ceeding is being disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Debauge Brothers, Inc., is a corporation located 
at 231 Commercial Street, Emporia, Kansas. 

2. The respondent, William S. Lofgren, is an individual doing busi- 
ness as The Lofgren Company, whose address is Greeley, Colorado. 
He was licensed under the act at the time of these transactions. 

3. On or about November 4, 1947, in the course of interstate com- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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merce, respondent, by contract in writing, agreed to sell to complainant 
one truckload, consisting of 17,500 pounds of bulk Holland cabbage, 
green, solid heads, medium size, mostly 2-6 pounds each, at $1.90 
per hundredweight and 50 sacks of onions, if possible, delivered at 
Emporia, Kansas. 

4. Respondent thereafter shipped from loading point in the State 
of Colorado to complainant at Emporia, Kansas, a kind, quality, and 
grade of cabbage inferior to that called for in the contract, which 
shipment was refused by the complainant upon arrival on or about 
November 8, 1947, on the ground that the cabbage consisted of heads 
exceeding the size and were not of the kind called for in the written 
contract. No onions were shipped, nor was any reason given showing 
it to be impossible for respondent to deliver onions. 

5. On or about November 10, 1947, in the course of interstate com- 
merce, the respondent, by contract in writing, agreed to ship to com- 
plainant a second truckload of cabbage as a replacement for the load 
rejected on November 8, 1947. The terms of this contract concerning 
cabbage were identical with those of the contract entered into on 
November 4, 1947. In addition, this contract called for the delivery 
of 50 sacks containing 50 pounds each of U. S. No. 1 white onions, 
beautiful quality, 2 to 314 inches in diameter, at $2.75 per sack, de- 
livered at Emporia, Kansas. 

6. Respondent failed to deliver these commodities to complainant, 
who thereupon purchased on the open market, from a shipper at 
Greeley, Colorado, 500 sacks of medium Holland cabbage, fifties, at 
$5.00 per hundredweight, and 50 sacks of onions, containing 50 pounds 
each, at $3.75 per sack, delivered at Emporia, Kansas. 

7. The failure of the respondent to deliver, in accordance with his 
contract, caused loss and damage to the complainant in the amount 
of $540.00. 

8. The formal complaint was filed on April 13, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constituted a waiver of hearing on the facts and an admission of the 
facts alleged, as provided for in the rules of practice (7 CFR, 1945 
Supp. 47.8 (c) ). 

The facts thus admitted are that the respondent failed to deliver, 
in accordance with his contract, 17,500 pounds of bulk cabbage at $1.90 
per hundredweight, delivered, and 50 sacks of U. S. No. 1 onions, 
beautiful quality, 2 to 314 inches in diameter, at $2.75 per sack, 
delivered, and that complainant made replacement purchases at. 
higher prices. 





204 #PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 8 A.D, 


Respondent’s failure to deliver, in accordance with the terms of 
the contract, was a violation of section 2 of the act. As evidence of 
its damages, complainant has submitted an invoice showing that the 
cabbage and onions purchased on the open market cost $5.00 per 
hundredweight, and $3.75 per sack, respectively, a total of $1,062.50, 
delivered at Emporia, Kansas. Since the contract called for bulk 
cabbage and complainant purchased sacked cabbage, there is deducted 
15 cents per sack for 350 sacks, or $52.50, leaving $1,010.00 as the 
equivalent cost to complainant of his replacement purchase. Sub- 
tracting the contract price of $470.00 from the foregoing figure estab- 
lishes complainant’s loss and damage at $540.00. 

Official notice is taken of Federal Market News Reports for the 
Kansas City, Kansas, market, the market nearest respondent’s place of 
business, for which such reports are available. These reports show 
that similar cabbage and onions were sold on that market on Novem- 
ber 28 and December 1, 1947, at prices substantially the same as those 
paid by complainant for the replacement purchase. 

Complainant should be awarded reparation in the amount of 
$540.00, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $540.00, with interest thereon at the 
rate of 5 percent per annum from December 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2011) 
PACA Doc. No. 5042.* Decided February 11, 1949. 


Dismissal—Settlement Between Parties 


Since both parties to this proceeding have notified the Department that the 
controversy has been settled and requested that the complaint filed herein 
be dismissed, the complaint is accordingly dismissed. 


Complainant pro se. Messrs. Golbus ¢ Golbus, of Chicago, Illinois, for respondent. 
Mr. John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


An informal complaint was filed February 25, 1948, and a formal 
complaint was filed on August 27, 1948, in this proceeding under the 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1946 ed. 
499a et seg.). The proceeding was instituted for the recovery of the 
loss allegedly sustained by complainant as the result of respondent’s 
rejection of an interstate carload shipment of Bliss Triumph potatoes 
purchased from complainant. Respondent filed an answer on Octo- 
ber 25, 1948, denying any liability to complainant for the alleged 
reasons that the potatoes failed to meet contract requirements when 
shipped and because complainant failed to use reasonable care in 
making resale after rejection by respondent. An oral hearing was 
requested, Before the hearing was scheduled, the parties notified the 
Department that the case had been settled. Accordingly the com- 
plaint filed herein is dismissed. 
Copies hereof shall be served on the parties. 


(A. D. 2012) 


Morris Portnoy v. Frank Pardue. PACA Doc. No. 5066. Decided 
February 11, 1949. 


Failure to Pay Balance of Purchase Price—Default 


Where it is alleged that complainant sold three truckloads of mixed vegetables 
to respondent and that respondent accepted the produce but has paid 
only part of the purchase price thereof, and where respondent failed 
to file an answer in the case, held, that respondent’s failure to answer 
is deemed to be an admission of the allegations in the complaint and 
respondent’s failure to pay the balance of the purchase price is a violation 
of the act, for which reparation should be awarded complainant.* 

Morris Portnoy Company, of Jacksonville, Florida, complainant pro se. Mr. John 

F. McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a e¢ seq.), 
instituted by the complainant against the respondent alleging failure 
to pay the full purchase price for three truckloads of perishable 
commodities consisting of tomatoes, beans, peppers, cocoanuts and 
eggplants, purchased from complainant in the months of January 
and February 1947. A copy of the report of investigation was served 
by registered mail on the complainant on March 18, 1948, and copies 
of the formal complaint and report of investigation were served in 
like manner upon the respondent on the same day. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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At the time of service of the complaint the respondent was notified 
in writing that an answer to the complaint should be filed within 
twenty days thereafter and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute a 
waiver of hearing on the facts and an admission of the allegations 
of the complaint. The respondent has failed to file an answer to 
the complaint and this proceeding is being disposed of on the basis 
of such default. 

FINDINGS OF FACT 

1. Complainant, Morris Portnoy, is an individual doing business 
as Morris Portnoy Company, at Beaver Street Produce Market, 
Jacksonville, Florida. 

2. Respondent, Frank Pardue, is an individual doing business as 
Pardue’s Wholesale Fruit & Vegetables, whose address is Stony Point, 
North Carolina. The respondent was licensed under the act at the 
time of these transactions. 

3. On or about January 25, 1947, in the course of interstate com- 
merce, complainant by oral contract sold to the respondent one truck- 
load of perishable agricultural commodities consisting of tomatoes, 
beans, peppers, cocoanuts, and eggplants, at the agreed price of 
$227.80, f. o. b. Jacksonville, Florida. 

4. On or about January 29, 1947, in the course of interstate com- 
merce, complainant by oral contract sold to the respondent one truck- 
load of tomatoes at the agreed price of $230.50, f. o. b. Jacksonville, 
Florida. 

5. On or about February 8, 1947, in the course of interstate com- 
merce, complainant, by oral contract, sold to the respondent one truck- 
load of tomatoes at the agreed price of $372.50, f. o. b. Jacksonville, 
Florida. 

6. Upon arrival of the produce at destination, respondent accepted 
the commodities, in compliance with the contracts of sale, but has 
paid complainant only $500.00, leaving a balance of $330.80 due to 
the complainant. 

7. An informal complaint was filed on September 16, 1947, which 
was within nine months after the cause of action accrued. The formal 
complaint was filed on February 19, 1948. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constituted an admission of the facts alleged in the complaint, as 
provided for in the rules of practice (7 CFR, 1945 Supp. 47.8 (c)). 

The facts thus admitted are that the respondent purchased from 
the complainant three truckloads of perishable agricultural com- 
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modities at a total price of $830.80; that complainant delivered in 
accordance with the contract; and that respondent accepted the ship- 
ments but failed to pay the agreed purchase price. The record shows 
that after the filing of the complaint respondent made payments 
totaling $500.00. This amount must, therefore, be deducted from 
complainant’s claim. 

Respondent’s failure to pay the balance of $330.80 is a violation of 
section 2 of the act. Complainant should be awarded reparation in 
the amount of $330.80, with interest, and the facts should be pub- 
lished. 












ORDER 





Within 30 days from the date of this decision, respondent shall 
pay the complainant, as reparation, $330.80, with interest, thereon 
at the rate of 5 percent per annum from March 1, 1947, until paid. 
The facts and circumstances, as set forth herein, shall be published. 
Copies hereof shall be served upon the parties. 










(A. D. 2013) 


Schlanger & Levy v. City Produce Company. PACA Doc. No. 4792. 
Decided February 18, 1949. 









Unpaid Balance of Invoice 







Where the evidence shows complainant, as buying broker, purchased for and 
delivered to respondent one truckload of fruit in accordance with instruc- 
tions, and that respondent accepted the fruit but failed to reimburse com- 
plainant the full invoice price for the alleged reason that some of the fruit 

was not ordered by respondent and that part of the shipment arrived in bad 

condition, held, that reparation should be awarded complainant for the 
unpaid balance of the invoice found due complainant from respondent.* 









Evidence—Principal and Agent—Ratification by Principal of 
Complainant’s Action 













Where complainant as a buying broker for respondent purchased and shipped 
to respondent one truckload of fruit and sent respondent an itemized in- 
voice therefor, and respondent accepted the fruit without objection, received 
and approved for payment the invoice covering the shipment, sent complain- 
ant its unsigned check three weeks later for the full invoice price without 
reference to any controversy, but later complained that two lots of the 
fruit included in the shipment were not ordered by it, held, that the evi- 
dence of record shows respondent ordered the fruit shipped and that, in 
any event, respondent ratified complainant’s actions.* 














*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 


829957496 
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Mr. Samuel L. Einhorn of Hinhorn and Schachtel, of Philadelphia, Pennsylvania, 
for complainant. City Produce Company, of Miami, Florida, respondent 
pro se. Mr. Joseph E. Quinn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U. S. C. 1946 ed. 499a e¢ seqg.), in which in- 
formal complaint was made to the Regulatory Division, Fruit and 
Vegetable Branch, on April 16, 1947. A formal complaint was filed 
July 14, 1947, in which it is alleged that on or about March 5, 1947, 
complainant, as agent for respondent, and pursuant to a telephone 
request from respondent, purchased for respondent a number of items 
of fruit, and shipped such produce in interstate commerce to re- 
spondent at Miami, Florida. Complainant alleges that its invoice 
to respondent for the shipment was in the amount of $2,172.45, which 
included the price of the produce, brokerage, and a $15 loading fee, 
and that respondent has paid only $1,500 on this account. Complaint 
was filed in this proceeding for the recovery of the remaining $672.45. 

A copy of the report of investigation prepared by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complainant 
by registered mail on August 14, 1947. A copy of the formal com- 
plaint and a copy of the report of investigation were likewise served 
upon the respondent on August 16, 1947. 

Respondent filed an answer on August 25, 1947, denying that the 
produce involved in this proceeding was ordered. It was alleged that 
this produce was voluntarily sent by complainant and arrived in 
Miami, Florida, in very bad condition, but was accepted by respondent 
who, believing that an adjustment could be made later, mailed com- 
plainant a check for the full amount claimed. It is asserted that the 
fact that this check was not signed by respondent was an oversight. 
Upon receipt of a copy of respondent’s answer, complainant filed a 
motion for judgment on the pleadings. This motion was denied by 
order of the Judicial Officer dated October 21, 1947, for the reason 
that respondent’s answer raised sufficient doubt concerning some of 
the material allegations of the complaint to warrant the requirement 
of further proof by the parties concerning their respective positions 
in the matter. Thereupon, respondent having requested a hearing, 
an oral hearing was held at Miami, Florida, on February 2, 1948. 
Complainant was represented by counsel at the hearing and re- 
spondent appeared in person. The deposition of Willie Schlanger, 
one of complainant partners, was admitted in evidence. Hymie 
Swerdlin, respondent’s buyer and sales manager, and also the father 
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of Mrs. Libby S. Fisher, owner of respondent company, testified as a 
witness for respondent and was the only witness examined at the 
hearing. 

FINDINGS OF FACT 

1. Complainant is a partnership composed of Willie Schlanger and 
Joseph Levy, doing business as Schlanger & Levy, whose post office 
address is 204 Franklin Street, New York 2, New York. 

2. Respondent is an individual, Mrs. Libby S. Fisher, doing business 
as City Produce Company, whose post office address is 2143 Northwest 
12th Avenue, Miami, Florida. At the time of the transaction herein 
complained of, respondent was licensed under the act. 

3. On or about March 5, 1947, Hymie Swerdlin, sales manager and 
buyer for respondent, in a telephone conversation with Willie 
Schlanger, a partner of complainant partnership herein, directed 
complainant, as buying broker for respondent, to purchase for the 
latter a quantity of honeydew melons, seedless grapes, nectarines, and 
plums. 

4. On or about March 5, 1947, pursuant to instructions, complain- 
ant, as buying broker for respondent, purchased, at auction, and 
shipped the following described commodities by truck in interstate 
commerce from New York to respondent at Miami, Florida, and in- 
voiced respondent as follows: 

150 Honeydew Melons $2.35 $352.50 
100 Seedless Grapes. 518. 50 
40 Nectarines 4 2 165.40 
80 Nectarines : 330. 80 
50 Plums é 256. 75 
100 Plums " 533. 50 


2,157. 45 
Loading charge 


2,172. 45 


The total invoice price included complainant’s brokerage charge at 
10 cents per package. 

5. The shipment reached Miami, Florida, shortly before midnight, 
March 17, 1947, and was inspected by Hymie Swerdlin in the early 
morning hours of March 18. Respondent accepted all the produce, and 
paid trucking charges on the shipment. 

6. Soon after the commodities were received by respondent, Swerd- 
lin approved payent therefor, writing “OK” and his initials on the 
invoice. Respondent’s unsigned check in the amount of $2,172.45, 
payable to complainant, dated March 12, 1947, was forwarded to com- 
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plainant with respondent’s letter of March 26, 1947, in which letter 
no reference was made to any controversy or subsequent agreement be- 
tween the parties concerning the shipment here involved. 

7. On April 1, 1947, complainant Schlanger presented to Swerdlin 
at respondent’s place of business in Miami the $2,172.45 check with a 
request that it be signed. This request was refused, but three checks, 
each in the amount of $500, were delivered to Schlanger and subse- 
quently paid. No other payments have been made on account of this 
transaction. 

8. The formal complaint was filed on July 14, 1947, which was with- 
in nine months from the time the cause of action accrued. 


CONCLUSIONS 


It is clear from the evidence presented that on or about March 5, 
1947, respondent instructed complainant as its buying broker in New 
York to purchase a quantity of fruit and arrange for its shipment to 
respondent at Miami, Florida. Complainant, accordingly, purchased 
certain fruit, arranged for payment for it because respondent had not 
established credit with dealers from whom the purchases were made, 
and thereafter shipped the produce to respondent. The only defense 
raised by respondent in this proceeding is its contention that the seed- 
less grapes and 80 crates of the nectarines shown on complainant’s 
invoice of March 5, 1947, and included in the shipment, were not specifi- 
cally ordered, and that some of the fruit arrived in poor condition. 

The only evidence submitted by respondent in support of its conten- 
tion that the seedless grapes and part of the nectarines were not 
specifically ordered, is the testimony of Swerdlin, which was intro- 
duced at the hearing, but this is neither specific nor convincing and is 
not supported by documentary evidence of any kind. Further, and in 
conflict with Swerdlin’s testimony, there was introduced at the hearing 
by complainant the deposition of Schlanger in which it is stated that 
complainant was instructed to purchase the commodities listed on its 
invoice of March 5, 1947, and that such commodities were purchased 
and shipped to respondent. The record shows that complainant’s in- 
voice of March 5, 1947, which clearly includes the two lots of fruit in 
question, was received by respondent. The record further shows that 
respondent received and accepted all the produce included in the ship- 
ment in question, paid trucking charges on the shipment, and sent 
the grapes and nectarines in question out on its trucks to customers in 
its usual channels of distribution and sold some of each. After re- 
peated telephone requests from complainant, Swerdlin approved the: 
complainant’s invoice for payment, writing “O. K.” and his initials. 
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thereon. Also, respondent wrote a check, dated March 12, 1947, for 
the full amount of the invoice, payable to complainant, but did not 
sign the check. The unsigned check was forwarded to complainant 
with respondent’s transmittal letter of March 26, 1947, which letter 
made no reference to any controversy or subsequent agreement between 
the parties concerning the shipment here involved. Upon the evidence 
submitted, we conclude that the purchase and shipment by complain- 
ant of the grapes and nectarines in question were not unauthorized. 
In any event, it appears that, even though these two lots of fruit may 
have been included in the shipment without specific authority, the 
shipment by complainant of these lots was ratified by respondent’s ac- 
ceptance thereof at destination without objection or complaint within 
a reasonable time. 

With respect to respondent’s allegation that some of the fruit ar- 
rived in poor condition, it may be pointed out that complainant in this 
case Was not an insurer of the goods. Complainant herein was bound 
to exercise only reasonable care, skill, or diligence. We think respond- 
ent has failed to prove that complainant was negligent in any such re- 
spect. Furthermore, respondent has failed to establish, by a prepond- 
erance of the evidence, that the produce in refrigerated storage which 
was shown to Willie Schlanger, or the produce destroyed at the incin- 
erator, was from the shipment involved in this proceeding. It may 
be conceded, however, that this damaged produce was from the ship- 
ment in question, and yet there is no proof that it was in bad condition 
when shipped by complainant or upon arrival at Miami, Florida. In 
his deposition, complainant Schlanger states that on April 1, 1947, 
when he called on Swerdlin in Miami, which was approximately three 
weeks after arrival of the shipment, respondent for the first time 
complained about the condition of the fruit. It appears probable to 
us that the produce was in good condition upon arrival at destination 
or respondent would have made prompt objection at the time of taking 
delivery. 

It is concluded that respondent’s failure to make full payment 
promptly was a violation of the act. Reparation for the unpaid bal- 
ance of $672.45, plus interest, should be awarded complainant, and the 
facts should be published. 


ORDER 


Within 30 days from the date hereof respondent shall pay to com- 
plainant, as reparation, $672.45, plus interest thereon at 5 percent per 
annum from March 12, 1947, until paid. 

The facts and circumstances as set forth herein shall be puolished. 

Copies hereof shall be served upon the parties. 
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(A. D. 2014) 


Dumont Packing Co. v. John A. Lusardi. PACA Doc. No. 5068. De- 
cided February 18, 1949. 


Failure to Pay Balance of Purchase Price—Default 


Where it is alleged the complainant sold a carload of grapes to respondent and 
that respondent accepted the produce but has paid only a part of the pur- 
chase price thereof, and where respondent failed to file an answer in the 
case, held, that respondent’s failure to answer constitutes a waiver of hear- 
ing in the case and is deemed to be an admission of the allegations in the 
complaint and respondent’s failure to pay the balance of the purchase price 
is a violation of the act for which reparation should be awarded complainant 
in the amount of the balance of the purchase price.* 


Mr. David Siskind, of New York, New York, for complainant. Mr. John F. Mc- 
Carty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed. 499a et seq.), 
instituted by the complainant against the respondent, alleging failure 
to pay the full purchase price for a carload of Alicante grapes pur- 
chased from complainant on September 16, 1947. A copy of the re- 
port of investigation was served by registered mail upon complain- 
ant’s attorney on October 7, 1948, and copies of the report of investiga- 
tion and formal complaint were served in like manner upon the re- 
spondent on October 8, 1948. 

At the time of such service, the respondent was notified in writing 
that an answer to the complaint should be filed within 20 days there- 
after, and that, in accordance with § 47.8 (c) of the rules of practice, 
failure to file an answer would constitute a waiver of hearing on the 
facts and an admission of the allegations of the complaint. Despite 
several extensions of time in which to file an answer, respondent has 
failed to do so and this proceeding is being disposed of on the basis of 


such default. 
FINDINGS OF FACT 


1. Complainant, Orlando Farina, is an individual doing business as 
Dumont Packing Co., whose address is Stockton, California. 

2. Respondent, John A. Lusardi, is an individual whose last known 
address was 306 E. 59th Street, New York, New York. At the time 
of the transaction complained of herein, respondent was licensed 
under the act. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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38. On September 16, 1947, in the course of interstate commerce, 
complainant, by oral contract, sold to the respondent carload of grapes 
MDT 18478, containing 910 lugs of Alicante grapes, “39er” Brand, at 
$90 per ton, f. o. b. loading point in California, plus $20 for precooling 
and gassing. 

4. On September 20, 1947, complainant shipped from loading point 
in the State of California, in the course of interstate commerce, to 
itself at Chicago in the State of Illinois, the kind, quantity, brand and 
quality of the commodity called for in the contract, in car MDT 18478, 
the grapes weighing 34,580 pounds; and two days later entered into 
an oral agreement over the telephone with the respondent whereby the 
price of the grapes was reduced from $90 per ton to $80 per ton and 
the car containing the grapes was diverted to respondent at New York, 
New York. 

5. The respondent accepted the grapes upon arrival at destination 
on or about October 9, 1947, but has paid only $500 of the agreed pur- 
chase price, leaving a balance owing to the complainant of $903.20. 

6. An informal complaint was filed on October 30, 1947, which was 
within nine months after the cause of action accrued. The formal 
complaint was filed on September 8, 1948. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint con- 
stituted a waiver of oral hearing and an admission of the facts alleged 
in the complaint, as provided in the rules of practice (7 CFR 1945 
Supp. 47.8 (c). ‘ 

The facts thus admitted are that the respondent purchased from 
the complainant MDT 18478, containing 910 lugs of Alicante grapes 
weighing 34,580 pounds at $80 per ton, or $1,383.20, plus precooling 
and gassing charges amounting to $20; that the complainant delivered 
the grapes in accordance with the terms of the contract; and that re- 
spondent accepted the shipment, but has paid only $500 of the agreed 
purchase price. Respondent’s failure to pay the balance of $903.20 is 
a violation of § 2 of the act. 

Complainant should be awarded reparation in the amount of 
$903.20, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $903.20, with interest thereon at the 
rate of 5 percent per annum from November 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(A. D. 2015) 


Fred Morinelli, Jr. v. Sheahen Farms Company. PACA Doc. No. 
5069. Decided February 18, 1949. 


Failure To Pay Purchase Price—Default 


Where it is alleged that complainant sold and delivered 65 crates of celery to 
respondent and that respondent accepted the produce but has not paid any 
part of the purchase price, and where respondent failed to file an answer in 
the case, held, that respondent’s failure to answer is deemed to be an ad- 
mission of the allegations in the complaint and respondent’s failure to pay the 
purchase price is a violation of the act for which reparation should be 
awarded complainant in the amount of the purchase price.* 


Mr. Fred Morinelli, Jr., of Philadelphia, Pennsylvania, complainant pro se. Mr, 
John F. McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.), 
instituted by the complainant against the respondent, alleging failure 
to pay the agreed purchase price for 65 crates of celery purchased from 
complainant on October 31, 1947. A copy of the report of investiga- 
tion was served by registered mail upon the complainant on Novem- 
ber 10, 1948, and copies of the formal complaint and report of investi- 
gation were served in like manner upon the respondent on November 
11, 1948. 

At the time of such service, the respondent was notified in writing 
that an answer to the complaint should be filed within twenty days 
thereafter and that, in accordance with section 47.8 (c) of the rules of 
practice, failure to file an answer would constitute an admission of the 
allegations of the complaint. Respondent has failed to file an answer 
to the complaint and this proceeding is being disposed of on the basis 
of such default. 

FINDINGS OF FACT 


1. Complainant, Fred Morinelli, Jr., is an individual whose address 
is 204 South Second Street, Philadelphia, Pennsylvania. 

2. Respondent, Sheahen Farms Company, is a partnership com- 
posed of Melville T. Sheahen and Harold J. Sheahen, whose address 
is Route 104, Muckland Road, Wolcott, New York. The respondent 
was licensed under the act at the time of this transaction. 


*Reference to other points involved in this case wil] be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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3. On or about October 31, 1947, in the course of interstate com- 
merce, complainant sold to the respondent 65 crates of celery at the 
agreed price of $227.50, f. o. b. Philadelphia. 

4, Upon arrival of the celery at destination, respondent accepted 
the commodity, in compliance with the contract, but has failed to 
pay complainant the agreed purchase price thereof. 

5. An informal complaint was filed on April 12, 1948, which was 
within nine months after the cause of action accrued. The formal 
complaint was filed on October 12, 1948. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constituted an admission of the facts alleged in the complaint, as 
provided for in rules of practice (7 CFR 1945 Supp. 47.8 (c)). 

The facts thus admitted are that the respondent purchased from 
the complainant 65 crates of celery at a total price of $227.50, and 
that respondent accepted the shipment, in compliance with the con- 
tract, but has failed to pay the agreed purchase price. Respondent’s 
failure to pay the sum of $227.50 is a violation of section 2 of the 
act. Complainant should be awarded reparation in the amount of 
$227.50, with interest, and the facts should be published. 


ORDER 


Within thirty days from the date of this decision, respondent shall 
pay to the complainant, as reparation, $227.50, with interest thereon 
at the rate of 5 percent per annum from December 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2016) 


Pomona Crrrus Packers v. Opess Younts. PACA Doc. No. 5073. 
Decided February 18, 1949. 
Failure to Pay Purchase Price—Default 


Where it is alleged that complainant sold and delivered a truckload of oranges 
to respondent and that respondent accepted the produce but has not paid 
any part of the purchase price and where respondent failed to file an 
answer in the case, held, that respondent’s failure to answer is deemed to 
be an admission of the allegations in the complaint and respondent’s failure 
to pay the purchase price is a violation of the act for which reparation 
should be awarded complainant in the amount of the purchase price.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Kd. 
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(A. D. 2015) 


Fred Morinelli, Jr. v. Sheahen Farms Company. PACA Doc. No. 
5069. Decided February 18, 1949. 


Failure To Pay Purchase Price—Default 


Where it is alleged that complainant sold and delivered 65 crates of celery to 
respondent and that respondent accepted the produce but has not paid any 
part of the purchase price, and where respondent failed to file an answer in 
the case, held, that respondent’s failure to answer is deemed to be an ad- 
mission of the allegations in the complaint and respondent’s failure to pay the 
purchase price is a violation of the act for which reparation should be 
awarded complainant in the amount of the purchase price.* 


“Mr. Fred Morinelli, Jr., of Philadelphia, Pennsylvania, complainant pro se. Mr. 
John F. McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
instituted by the complainant against the respondent, alleging failure 
to pay the agreed purchase price for 65 crates of celery purchased from 
complainant on October 31, 1947. A copy of the report of investiga- 
tion was served by registered mail upon the complainant on Novem- 
ber 10, 1948, and copies of the formal complaint and report of investi- 
gation were served in like manner upon the respondent on November 
11, 1948. 

At the time of such service, the respondent was notified in writing 
that an answer to the complaint should be filed within twenty days 
thereafter and that, in accordance with section 47.8 (c) of the rules of 
practice, failure to file an answer would constitute an admission of the 
allegations of the complaint. Respondent has failed to file an answer 
to the complaint and this proceeding is being disposed of on the basis 
of such default. 

FINDINGS OF FACT 


1. Complainant, Fred Morinelli, Jr., is an individual whose address 
is 204 South Second Street, Philadelphia, Pennsylvania. 

2. Respondent, Sheahen Farms Company, is a partnership com- 
posed of Melville T, Sheahen and Harold J. Sheahen, whose address 
is Route 104, Muckland Road, Wolcott, New York. The respondent 
was licensed under the act at the time of this transaction. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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8. On or about October 31, 1947, in the course of interstate com- 
merce, complainant sold to the respondent 65 crates of celery at the 
agreed price of $227.50, f. o. b. Philadelphia. 

4, Upon arrival of the celery at destination, respondent accepted 
the commodity, in compliance with the contract, but has failed to 
pay complainant the agreed purchase price thereof. 

5. An informal complaint was filed on April 12, 1948, which was 
within nine months after the cause of action accrued. The formal 
complaint was filed on October 12, 1948. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constituted an admission of the facts alleged in the complaint, as 
provided for in rules of practice (7 CFR 1945 Supp. 47.8 (c)). 

The facts thus admitted are that the respondent purchased from 
the complainant 65 crates of celery at a total price of $227.50, and 
that respondent accepted the shipment, in compliance with the con- 
tract, but has failed to pay the agreed purchase price. Respondent’s 
failure to pay the sum of $227.50 is a violation of section 2 of the 
act. Complainant should be awarded reparation in the amount of 
$227.50, with interest, and the facts should be published. 


ORDER 


Within thirty days from the date of this decision, respondent shall 
pay to the complainant, as reparation, $227.50, with interest thereon 
at the rate of 5 percent per annum from December 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2016) 


Pomona Crrrus Packers v. Opess Younts. PACA Doc. No. 5073. 
Decided February 18, 1949. 
Failure to Pay Purchase Price—Default 


Where it is alleged that complainant sold and delivered a truckload of oranges 
to respondent and that respondent accepted the produce but has not paid 
any part of the purchase price and where respondent failed to file an 
answer in the case, held, that respondent’s failure to answer is deemed to 
be an admission of the allegations in the complaint and respondent’s failure 
to pay the purchase price is a violation of the act for which reparation 
should be awarded complainant in the amount of the purchase price.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Kd. 
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Pomona Citrus Packers, of Pomona, Florida, complainant, pro se. Mr. John F, 
McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 
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This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a e¢ seq.), 
instituted by the complainant against the respondent, alleging failure 
to pay the purchase price for one truckload of oranges purchased 
from complainant on January 21, 1948. A copy of the report of 
investigation was served by registered mail upon the complainant on 
‘December 15, 1948, and copies of the formal complaint and report of 
investigation were served in like manner upon the respondent on 
December 14, 1948. 

At the time of such service, the respondent was notified in writing 
that an answer to the complaint should be filed within twenty days 
thereafter, and that, in accordance with section 47.8 (c) of the rules 
of practice, failure to file an answer would constitute a waiver of 
hearing on the facts and an admission of the allegations of the com- 
plaint. Respondent has failed to file an answer to the complaint 
and this proceeding is being disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, A. J. Rinck, is an individual doing business as 
Pomona Citrus Packers, at Pomona Park, Florida. 

2. Respondent, Odess Younts, is an individual whose address is 
Lexington, North Carolina. At the time of the transaction involved 
in this proceeding, he was not licensed under the act, but was operat- 
ing a business subject to license. On August 5, 1948, respondent was 
issued a license, in connection with which he paid arrearage of $10.83. 

3. On or about January 21, 1948, complainant, by oral contract, 
sold to the respondent one truckload of oranges and tangerines at the 
agreed price of $661.90, f. o. b. Pomona Park, Florida. 

4. Complainant, on January 21, 1948, shipped, in the course of inter- 
state commerce, from loading point in the State of Florida, to respond- 
ent at Lexington, North Carolina, the kind, quality, grade, and size 
of commodity called for in the contract of sale. 

5. Upon arrival of the commodities at destination, respondent ac- 
cepted them, in compliance with the contract of sale, but has failed to 
pay complainant the agreed purchase price thereof. 

6. An informal complaint was filed on July 20, 1948, which was 
within nine months after the cause of action accrued. The formal 
complaint was filed on December 6, 1948. 
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CONCLUSIONS 


The failure of the respondent to file an answer to the complaint con- 
stituted a waiver of oral hearing and an admission of the facts alleged 
in the complaint, as provided for in the rules of practice (7 CFR, 
1945 Supp. 47.8 (c)). 

The facts thus admitted are that the respondent purchased from 
the complainant one truckload of oranges and tangerines at a total 
price of $661.90; that the complainant delivered the commodities, in 
accordance with the terms of the contract; and that respondent ac- 
cepted the shipment, but has failed to pay the agreed purchase price. 
Respondent’s failure to pay the sum of $661.90 is a violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $661.90, with interest, and the facts should be published. 


ORDER 


Within thirty days from the date of this decision, respondent shall 
pay to complainant, as reparation, $661.90, with interest thereon at the 
rate of 5 percent per annum from February 1, 1948, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2017) 


Gilmore Produce Company v. A. Bellock & Sons. PACA Doc. No. 
5076. Decided February 18, 1949. 


Failure to Pay Purchase Price—Default 


Where it is alleged that complainant sold and delivered three carloads of cabbage 
and that respondent accepted the produce but has paid no part of the pur- 
chase price thereof and where respondent failed to file an answer in the case, 
held, that respondent’s failure to answer constitutes a waiver of hearing 
in the case and is deemed to be an admission of the allegations in the com- 
plaint, and respondent’s failure to pay the purchase price is a violation of 
the act for which reparation should be awarded complainant in the amount 


of the full purchase price.* 
Messrs. Bowie & Scanlan, of Brownsville, Texas, for complainant. Mr. John F. 
McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions,—EKd. 
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instituted by the complainant against the respondent, alleging failure 
to pay the contract purchase price for three carloads of cabbage pur- 
chased from complainant during the month of April, 1948. A copy 
of the report of investigation was served by registered mail upon com- 
plainant’s attorneys on Novembér 13, 1948. Copies of the report of 
investigation and the formal complaint were served in like manner 
upon respondent on November 30, 1948. 

At the time of service of the complaint the respondent was notified in 
writing that an answer to the complaint should be filed within twenty 
days thereafter and that, in accordance with section 47.8 (c) of the 
rules of practice, failure to file an answer would constitute a waiver 

‘ of hearing on the facts and an admission of the allegations of the com- 
plaint. The respondent has failed to file an answer to the complaint 
and this proceeding is being disposed of on the basis of such default. 


FINDINGS OF FACT 


1. The complainant, R. Paul Gilmore, is an individual doing busi- 
ness as Gilmore Produce Company, whose address is P. O. Box 326, 
Brownsville, Texas. 

2. Respondent, A. Bellock and Sons, is a partnership composed of 
Mary, Herman and Harry Bellock, whose last known address was 
Detroit Union Produce Terminal, Detroit, Michigan. The repondent 
was licensed under the act at the time of these transactions. 

3. On or about April 22, April 23, and April 24, 1948, respectively, 
in the course of interstate commerce, complainant, by oral contracts, 
sold to respondent three carloads of U. S. No. 1 green cabbage, each 
carload containing 500 sacks, the first carload of April 22, 1948, at an 
agreed price of $2.25 per sack and the remaining two carloads at the 
agreed price of $2.15 per sack, aggregating a total of $3,275, plus 
icing charges of $60 per car, making a grand total of $3,455, f. o. b. 
Brownsville, Texas. 

4. Complainant shipped on April 22, April 23, and April 24, 1948, 
respectively, from loading point in the State of Texas, to respondent 
at St. Louis, Missouri, the kind, quality, grade and size of cabbage 
called for in the contracts of sale in cars NRC 18094, NRC 3252 and 
ART 17581. 

5. Upon arrival of the three carloads of cabbage at destination, 
respondent accepted them, in compliance with the contracts of sale, 
but has failed to pay complainant any part of the agreed purchase 
price. 

6. The forma] complaint was filed on September 7, 1948, which was 
within nine months after the cause of action accrued. 
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CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constituted a waiver of oral hearing, and an admission of the facts 
alleged in the complaint, as provided for in the rules of practice 
(7 CFR, 1945 Supp. 47.8 (c) ). 

The facts thus admitted are that the respondent purchased from the 
complainant three carloads of cabbage at a total price of $3,275, plus 
icing charges of $180; that complainant delivered in accordance with 
the terms of the contract ; and that respondent accepted the shipments, 
but has failed to pay the agreed purchase price. Respondent’s failure 
to pay the sum of $3,455 is a violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $3,455.00, 
with interest, and the facts should be published. 


ORDER 


Within thirty days from the date of this decision, respondent shall 
pay the complainant, as reparation, $3,455, with interest thereon at 
the rate of 5 percent per annum from May 1, 1948, until paid. 

The facts and circumstances, as set forth herein, shal] be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2018) 


McBrwe Propuce Company v. LaRosa anp Ray. PACA Doc. No. 
4892. Decided February 21, 1949. 


Petition for Reconsideration Granted—Point Raised by Respondent not 
Discussed in Prior Order—Denial of Relief 


Since respondent’s petition for reconsideration of the prior order awarding com- 
plainant reparation reveals that a material point presented by respondent 
was not discussed in the prior order, the petition for reconsideration is 
granted, but upon consideration of the respondent's petition it is determined 
that the relief requested therein should be denied.* 


Evidence—Burden of Proof—Compliance With Terms of Contract 


Where seller contracted for shipment of a carload of U. 8. No. 1 cabbage, held, 
seller had the burden of proving the cabbage met grade requirements at 
time of sale.* 


Evidence—Meeting Grade Requirements of Contract—Effect of Buyer’s 
Failure to Make Objection Regarding Condition of Commodity 


In a contract for sale of U. 8. No. 1 cabbage, where evidence showed cabbage met 

that grade approximately three days before shipment and no objection was 

*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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made by buyer concerning condition on arrival, held, the evidence is suff- 
cient to show that the cabbage graded U. 8. No. 1 at time of sale.* 
Mr. Alexander Golbus, of Chicago, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER GRANTING RECONSIDERATION, AMENDING PRIOR ORDER, 
AND DENYING RELIEF REQUESTED 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1946 ed. 499a et seg.), complainant was awarded 
reparation against respondent by order dated January 19, 1949. On 
January 31, 1949, respondent filed a petition for reconsideration in 
which it is contended that the complaint should have been dismissed 
for failure of complainant to prove that U. S. No. 1 cabbage was de- 
livered, as required by the contract. Respondent points out that in- 
spection of the shipment in question was completed at 11:45 p. m. on 
March 31, 1947, at which time the cabbage graded U. S. No. 1, but 
that the car was not sold or billed from shipping point until April 3, 
1947. It is argued that while the shipping point inspection certificate 
shows that the cabbage graded U. S. No. 1 on March 31st, it does not 
prove and complainant has not offered any other proof that the ship- 
ment graded U. S. No. 1 at the time of sale, April 3. This point was 
presented by the record made prior to the issuance of our order but 
the order did not discuss it. Accordingly, reconsideration is granted. 

We agree that when complainant contracted for the sale of a car- 
load of U. S. No. 1 cabbage on April 3, it was contracting that the 
cabbage would meet the requirements of that grade at the time of 
sale, and that complainant has the burden of proving compliance with 
the contract in this respect. Nevertheless, we do not agree with 
respondent’s contention that the complaint should have been dismissed 
for lack of proof of delivery in accordance with the contract. As 
stated above, the cabbage was officially grade U. S. No. 1 approxi- 
mately three days before the sale. When the shipment arrived 
at destination it was rejected by respondent for the alleged reason 
that the cabbage was not of medium size. Nothing was then said 
about condition and respondent did not order Federal inspection of 
the shipment. Furthermore, respondent has never contended that 
the cabbage arrived in bad condition. For all that we know, the 
cabbage may have met the requirements for the U. S. No. 1 grade on 
arrival at destination. Since respondent decided to reject the ship- 
ment, first assigning undersize as the reason and later claiming that 
the presence of a few bags of carrots not ordered justified rejection, 
it seems obvious that if the cabbage had not been in good condition 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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on arrival respondent would have said so. The shipping point in- 
spection certificate showed “no decay.” A tolerance of 2% for decay 
is permitted in the U. S. No. 1 grade for cabbage. If the decay had 
increased to the point that it exceeded 2% at the time of sale, it 
would undoubtedly have increased a great deal more by the time 
the shipment reached St. Louis, Missouri, on April 7, 1947. Taking 
all these factors into consideration, we conclude that complainant has 
sustained the burden of proving that the cabbage in question was in 
fact up to the requirements for the U. S. No. 1 grade at the time of 
sale. 

Respondent’s petition for reversal of the order on January 19, 1949, 
and dismissal of the complaint is denied. The order of January 19, 
1949, as amended by this order, shall become effective 30 days from 
the date of the issuance of this order. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties. 


(A. D. 2019) 
PACA Doc. No. 4787.* Decided February 24, 1949. 


Extension of Time to File Petition for Reconsideration and Rehearing— 
Prior Reparation Order Stayed 


At the request of complainant, the prior order is stayed and the time for filing 
a petition for reconsideration and rehearing is extended.** 

Mr. Harold 8. Lansing, of Blanksten & Lansing, of Chicago, Illinois, for com- 
plainant. 


Decision by Thomas J. Flavin, Judicial Officer 
STAY ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a e¢ seq.). 
In an order issued February 7, 1949, complainant was awarded repara- 
tion against * * * and the formal complaint as to the other two 
respondents was dismissed for the reason that no complaint had been 
filed against them within nine months after the cause of action accrued, 

On February 15, 1949, a letter was received from the attorneys 
representing complainant stating that the dismissal of the complaint 


as to * * *, an individual doing business as * * *, was in 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and 


Subject-Index in this issue of Agriculture Decisions.—Ed. 
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error. Counsel requests an extension of 60 days within which to 
file a petition for reconsideration and rehearing, together with afii- 
davits or depositions to show that a complaint was timely filed. 
The order of February 7, 1949, is hereby stayed and complainant 
may have until April 8, 1949, within which to file a petition for recon- 
sideration and rehearing and supporting data. 
Copies hereof shall be served upon the parties. 


(A. D. 2020) 
PACA Doc. No. 4968.* Decided February 28, 1949. 


Dismissal—Lack of Jurisdiction—Evidence 


Complaint dismissed where the record shows the respondent was not licensed 
and there was no proof that respondent was subject to license under the 


act.** 
Complainant pro se. Respondent pro se. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 


Commodities Act, 1930, as amended, (7 U.S. C., 1946 ed., 499a et seq.). 
A formal complaint was filed on May 16, 1947, requesting an award 
of $488 against respondent based upon its alleged failure to pay the 
purchase price of a carload of potatoes sold and delivered to it by 
complainant in December 1946. Personal service of the complaint was 
effected, and on May 13, 1948, respondent filed its answer in the case. 

Under the act the Secretary may issue an award of reparation only 
in connection with violations of the act committed by persons engaged 
in business as commission merchants, dealers, or brokers. The act 
defines what persons shall be deemed to be commission merchants, 
dealers, or brokers, and requires such persons to secure a license. Re- 
spondent was not licensed at the time of the transaction. The com- 
plaint alleges, however, that the respondent was subject to license. 

A supplemental report of investigation was made by the Depart- 
ment in an effort to ascertain definitely whether, at the time of this 
transaction, respondent was engaged in a business of a kind that sub- 
jected him to the licensing requirements of the act. The evidence 
revealed by that investigation is inconclusive on the point. In order 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and 


Subject-Index in this issue of Agriculture Decisions.—Ed. 
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for the Department to assume jurisdiction in a case of this kind, it 
must appear definitely that the respondent was actually licensed, or 
was subject to license at the time of the transaction. Clearly respon- 
dent here was not licensed. The present record would not support 
a finding that respondent was subject to license at the time in question 
and, accordingly, there is no basis for our taking jurisdiction in the 
matter. Nathan Weiss v. Orley A. Rhodes, §. 1183, decided December 
24,1935. The complaint should be, and is hereby, dismissed. 
Copies hereof shall be served upon the parties. 


829957—49——_-7 





COURT DECISIONS 


Barker-Miller Distributing Co. v. Berman, 8 F. Supp. 60. Decided 
July 6, 1934. 


DISTRICT COURT, W. D. NEW YORK 
Civil Action No. 823 A 


Secretary’s Reparation Order Sustained by Court 


Where in a suit brought under section 7 (b) of the act to enforce a reparation 
order issued by the Secretary of Agriculture under subdivision (a) of said 
section, the plaintiff offered in evidence the proceedings, findings, conclusions, 
and orders of the Secretary as making out a prima facie case under the 
act, the court held that the plaintiff is entitled to judgment in the amount 
of the reparation order.* 


Assumption by Ceurt of Jurisdiction of Secretary 


Where defendant contended that the plaintiff did not file his reparation com- 
plaint within the limitation period allowed by the act, the court held, that 
since the original complaint was not introduced in evidence, there is no 
way in which the court can determine its sufficiency, and, in the absence of 
proof to the contrary, the court must assume that the Secretary would not 
have acted had he lacked jurisdiction.* 


Jurisdiction of Secretary—Secretary’s Findings of Fact Upheld 


Defendant’s objection that the Secretary lacked jurisdiction because the facts 
claimed by plaintiff, as alleged in its complaint, do not constitute either 
a rejection without reasonable cause, or a failure or refusal truly and cor- 
rectly to account promptly, cannot be sustained since the complaint not 
being before the court, judgment cannot be passed upon its sufliciency.* 


Evidence Disclosed in Record Held Sufficient to Support Finding of Secretary 


Defendant’s contention that the Secretary’s finding that the defendant either re- 
jected without reasonable cause, or failed or refused truly and correctly 
to account is against the weight of the evidence, is untenable, because, as to 
the failure of the defendant to account, there was evidence to support the 
finding made by the Secretary, although, as to rejection without reasonable 
cause, there could be no finding against the defendant.* 


*Reference to each point involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—-Ed. 
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Effect of Prima Facie Case Made Out by Findings and Order of Secretary— 
Trial De Novo 


The prima facie case made out by the findings and order of the Secretary will 
prevail unless overcome by evidence submitted by the defendant, notwith- 
standing the present proceeding is not in the nature of an appeal from or 
review of the Secretary's determination but is a proceeding de novo.* 


Proper Manner of Avoiding Effect of Secretary’s Findings—Weight of Evidenee 


If the findings of the Secretary were against the weight of the evidence, the 
proper manner of avoiding the effect of such findings is by a new presenta- 
tion of such evidence in court as part of the defendant’s case.* 


Inapplicability of Statute of Frauds to Transaction Involving Purchasing 
Agent of Buyer 


Where plaintiff was the defendant’s purchasing agent or broker and was paid 
a fee for his services in purchasing for the defendant, there was no relation- 
ship of buyer and seller regardless of the fact that the plaintiff advanced 
the purchasing money at the time of obtaining the commodity and, under 
such circumstances, the Statute of Frauds is inapplicable.* 


Damages—Evidence Showing Buyer Performed Its Duty in Minimizing Loss 


Where on the question of damages the defendant has offered testimony to the 
effect that there was an active market for melons at Chicago on the day 
of the diversion and that, if the melons had been sold at Chicago at the pre- 
vailing price, the plaintiff would not have suffered any loss, the court held, 
that while plaintiff was under the duty of minimizing the loss as far as 
possible upon defendant's failure to accept the melons, nevertheless, in view 
of the perishable nature of the commodity, it was not necessary that the 
melons be held for a substantial length of time, while the plaintiff sought 
offers for them.* 


Right of Rediversion Where Buyer Failed to Acquire Title to Commodity 


Where defendant was to make payment for melons when notified that the bill 
of lading was at plaintiff's office, and because such payment was not made, 
the bill of lading was not delivered, the defendant acquired no right to the 
merchandise and cannot complain of the plaintiff's rediversion of the melons 
to itself.* 

[61+] At Law. Action by the Barker-Miller Distributing Company against 

Barney Berman. 

Judgment for plaintiff. 

Morey & Schlenker, of Buffalo, N. Y., for plaintiff. 

Reisman, Schanzer & Kister, of Buffalo, N. Y., for defendant. 

Knicui, District Judge. 

*Reference to each point involved in this case will be found in Index-Digest and 


Subject-Index in this issue of Agriculture Decisions._-Kd 
tItalie figures in brackets refer to first word beginning a page in 8 F. Supp.--Kd 
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This action is brought under section 7 (b) of the Perishable Agri- 
cultural Commodities Act (title 7 USCA § 557 (b)) to enforce a lia- 
bility determined by the Secretary of Agriculture under subdivision 
(a) of said section. Plaintiff offered in evidence the proceedings, find- 
ings, conclusions, and orders of the Secretary as making out a prima 
facie case under the statute. 

The following findings of fact were made by the Secretary : 

1. That the complainant is a corporation under the laws of Arizona, 
having its main office at Phoenix, Ariz. ; 

2. 'That respondent is an individual and was during all of the times 
and dates covered by the record engaged in the business of buying 
and selling perishable agricultura] commodities in interstate com- 
merce, at Buffalo, N. Y., and as such was and is a “dealer,” as that 
term is defined in the Perishable Agricultural Commodities Act, 1930 
(7 USCA §§ 551-568.) 

3. That on or about the 29th day of June, 1930, complainant sold and 
delivered to respondent one carload of Honeydew melons at the same 
price paid by complainant in the purchase thereof from the grower, 
plus $15 purchase charge; that said melons were shipped in inter- 
state commerce from the Imperial Valley, in the state of California, in 
car initialed and numbered PFE-29264, and moved to Chicago, Ill. 

4. That on or about July 2, 1930, complainant sold and delivered to 
respondent one carload of Honeydew melons at the same price paid by 
complainant in the purchase thereof from the grower, plus $25 pur- 
chase charge; that the said melons were shipped in interstate commerce 
from the Imperial Valley, in the state of California, in car initialed 
and numbered PF E-34079, and moved to Chicago, Ill. 

5. That one Robert Berman, acting for and on behalf of respondent, 
entered into said purchase and sale agreement wherein it was under- 
stood and agreed between said parties that complainant’s agent, one 
Comer, would purchase Honeydew melons in the Imperial Valley, in 
the state of California, and, as carloads were acquired, would forward 
to complainant at its Phoenix, Ariz., office the bills of lading, repre- 
senting such purchases; that it was also agreed between said parties 
that respondent would repay complainant for said melons the same 
price paid by the said Comer, plus a purchase charge; that the said 
Robert Berman on behalf of respondent would make such payments 
upon being informed by complainant of the arrival of the bills of 
lading at complainant’s Phenix office; that said Robert Berman was 
personally informed of the arrival of the bills of lading for the cars 
above described on.or about the 2d day of July, 1930, but failed, neg- 
lected, and refused to pay for the melons then moving toward Chicago 
in said cars above described; that on July 7, 1930, payment not yet 
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having been made or bank guaranty received, complainant forwarded 
car PFE-29264 to Abe Cohen Company, at Rochester, N. Y., where 
said melons were sold for the net sum of $355.46; that the purchase 
price thereof, plus brokerage charge of $15, was $519; that complain- 
ant was damaged and suffered loss on account of respondent’s failure 
truly and correctly to account for said melons in the sum of $163.54, 
no part of which has been paid. 

6. That on the 7th day of July 1930, complainant forwarded car 
PFE-34079 to H. Rothstein & Sons, at Philadelphia, Pa., where said 
melons were sold for the net sum of $141.06; that the purchase price 
thereof, plus a brokerage charge of $25, was $488.75 ; that complainant 
was damaged and suffered loss on account of respondent’s failure truly 
and correctly to account for said melons in the sum of $347.69, no part 
of which has been paid. 

On the above findings it was determined that the complainant should 
recover against the respondent the sum of $511.23 as reparation, with 
interest thereon, making in all the sum of $556.23. 

[62+] At the trial defendant offered testimony of Robert Berman 
that the value of each car at Chicago was over $500; that he received 
no notice of the arrival of the bill of lading on the fifth car at the 
plaintiff’s Phoenix office; that he was not in Phoenix from the 3d to 
the 7th of July, 1930, and that a representative of the plaintiff was 
informed of that fact; that on July 3d, before leaving Phoenix, he 
gave a check in payment for the fourth car to a business acquaintance 
and asked that it be delivered to plaintiff’s office; that attempts were 
made to deliver the check on July 3 and 4, 1930, but were unsuccessful. 
Testimony was also presented that the market price of melons in Chi- 
cago on July 7, 1930, was from $3.50 to $3.75 per crate, average $3.621. 

[1] Defendant has raised two questions regarding the jurisdiction 
of the Secretary of Agriculture to hear and determine the controversy. 
The first objection is that plaintiff did not file a complaint regarding 
the violation within the nine months allowed by section 6 of the act 
(7 USCA § 556). A timely complaint was made to the Secretary. 
This complaint contained a reservation of a right to file a supplemental 
complaint later but within the nine months period. A supplemental 
complaint was filed after the expiration of the nine months. Defend- 
ant asserts that the prior complaint was insufficient as a basis for this 
proceeding. The Secretary of Agriculture held otherwise. Since 
the original complaint was not introduced in evidence, there is no way 
in which this court can determine its sufficiency. In the absence of 
proof to the contrary, the court must assume that the Secretary would 
not have acted had he lacked jurisdiction. 


tItalic figures in brackets refer to first word beginning a page in 8 F. Supp.— Bd. 
829957—49——_8 
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The second objection is that the Secretary lacked jurisdiction be- 
cause the facts claimed by plaintiff, if true, do not constitute either 
(a) rejection without probable cause, as checked by plaintiff on the 
formal complaint or (b) failure or refusal truly and correctly to 
account promptly. The Secretary of Agriculture assumed jurisdic- 
tion on the basis of the complaint. As previously stated, the com- 
plaint not being before the court, judgment cannot be passed upon its 
sufficiency. 

[2] Defendant’s next contention is that, even if the Secretary of 
Agriculture had jurisdiction to hear and determine the issues, a find- 
ing that the defendant either (a) rejected without probable cause, or 

.(b) failed or refused truly and correctly to account, is against the 
weight of evidence. As to rejection without probable cause, obviously 
there could be no finding against the defendant. As to the failure of 
the defendant to account, there was evidence to support the finding 
made by the Secretary. Defendant cannot attack the findings of the 
Secretary on the basis of the evidence presented before him, particu- 
larly when the record of such evidence is not before this court. Mis- 
sissippi Valley Barge Line Co. v. United States (D. C.) 4 F. Supp. 
745; Department of Public Works v. United States (D. C.) 55 F. 
(2d) 392; Spiller v. Atchison, etc., R. Co., 253 U. S. 117, 40 S. Ct. 466, 
64 L. Ed. 810; Chicago, Ill. & L. R. Co. v. United States, 270 U. S. 287, 
46 S. Ct. 226, 70 L. Ed. 590; Interstate Commerce Commission v. New 
River Co., 265 U. S. 533, 44 S. Ct. 610, 68 L. Ed. 1165. 

[3, 4] The present proceeding is not in the nature of an appeal from 
or a review of that determination. It is a proceeding de novo, but, by 
virtue of the statute, the prima facie case made out by the findings 
and order of the Secretary of Agriculture will prevail unless overcome 
by evidence submitted by defendant. Blair v. Cleveland, C., C. & 
St. L. Ry. Co. (D. C.) 45 F. (2d) 792. If the findings of the Secre- 
tary were against the weight of evidence, a new presentation of such 
evidence in this court, as part of the defendant’s case, would seem the 
proper manner of avoiding the effect of such findings. 

[5] The agreement provided that the cars in transit should be di- 
verted to the defendant when paid for. Actually both of the cars in 
question were diverted to defendant although payment had not been 
received. Defendant now asserts that the act of diverting the cars 
to defendant and issuing a bill of lading in the name of the defendant 
constituted a sale of the merchandise to the defendant and that the sale 
is not enforceable by reason of the statute of frauds since the buyer 
did not accept part of the goods, give anything in earnest or in part 
payment, or sign any note or memorandum in writing. The Secretary 
of Agriculture has found that there was an acceptance of the mer- 
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chandise by the defendant and that the transaction was thereby taken 
without the operation of the statute. Regardless of whether or not 
there was an acceptance by defendant, it is my opinion that the rela- 
tionship of the parties under the contract was such that the statute 
of frauds is not applicable. Plaintiff was not attempting to sell to 
the defendant goods which it had acquired for its own purposes. 
Plaintiff went into the market and made purchases for defendant. 
Plaintiff was defendant’s purchasing agent or broker and was paid 
a fee for his services in purchasing for the defendant. 

[63+] There was no relationship of buyer and seller despite the fact 
that the plaintiff advanced the purchase money at the time of obtain- 
ing the merchandise. Under such circumstances the statute of frauds 
has no application. 

[6, 7] On the question of damages defendant has offered testimony 
to the effect that there was an active market for melons at Chicago on 
the day of the diversion and that, if the melons had been sold at 
Chicago at the prevailing prices, the plaintiff would not have suffered 
any loss. Plaintiff was under the duty of minimizing the loss as far 
as possible. However, in view of the perishable nature of the melons, 
it was not necessary that they be held for any substantial length of 
time, while the plaintiff sought offers for them. Unless it had higher 
offers at the time it sold to the Rochester and Philadelphia buyers, 
plaintiff must be held to have sufficiently performed its duty in this 
respect. 

[8] Under the agreement, defendant was to make payment for the 
melons when notified that the bill of lading was at the plaintiff’s 
Pheenix office. Such payment not having been made, and, conse- 
quently, the bill of lading not having been delivered, defendant ac- 
quired no right to the merchandise and cannot complain of the plain- 
tiff’s rediversion of the melons to itself. 

Plaintiff is entitled to judgment in the amount of the reparation 
order, to wit, $556.23, with interest from March 5, 1932. Petitioner 
is allowed attorney’s fees in the sum of $75. 


¢Italic figures in brackets refer to first word beginning a page in 8 F. Supp.—Ed. 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


DIsMISSAL 
Withdrawal of Petition Under Section 8c(15) (A) of Act 
Since petitioners in their application for dismissal requested 
permission to withdraw their petition under section 8c 
(15)(A) of act, the petitioners’ request for withdrawal is 
granted and it is so ordered 
WITHDRAWAL OF PETITION 
Request for, granted 


COMMODITY EXCHANGE ACT 


ADMINISTRATIVE PROCEEDING 
Inapplicability of the due process clause to question of right of 
respondent to test validity of complaint in 
ANSWER 
Effect of failure to object to 
CERTIFICATION OF QUESTIONS 
Motion to dismiss complaint on pleadings 
CoMPLAInT IN DIscIPLINARY PROCEEDING 
Right of Respondent to Test Validity of, Prior to Hearing Upon 
Merits 
Due Process of Law 
It does not appear to be a requirement of due process of 
law under the Fifth Amendment of the Federal Con- 
stitution that a respondent in an administrative pro- 
ceeding be afforded an opportunity to test the validity 
of a complaint and to get a decision upon the validity 
prior to a hearing upon the merits 1992 146 
DisciPLINARY PROocEEDING 
Right of respondent to test validity of complaint in, prior to 
1992 149 
ErrectivE DATE oF ORDER 
Notice of setting aside of orders by court, as a result of which 
the suspension of registrations and denials of trading privi- 
leges ordered will not become effective....._........__._--- 1993 150 
Morion 
Request for Modification of Prior Order, Granted 
Upon recommendation of the Commodity Exchange Au- 
thority under the Act the respondent’s motion requesting 
that, in view of the losses already suffered as a result of 


230 
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Morrion—Continued 
Request for Modification of Prior Order, Granted—Continued a» * Page 
TURE this proceeding, there be some amelioration or remission 

of the sanction imposed under the order of March 5, 1948, 

to the end that respondent’s firm may be in a position 

to retain those of its customers which it still has and 
continue to stay in business, granted, and the specific 
order recommended by the authority is adopted in 
substance, and the said order is hereby modified as herein 
~~ MMIII corks nd sside ctancotelabiaaamtind taaeeaeaeaeatien 1994 151 
Motion To Dismiss COMPLAINT ON PLEADINGS 
Certification of Questions on 

Where the respondent in a disciplinary proceeding under 
145 the Commodity Exchange Act moved to dismiss the com- 
plaint on the pleadings, and the referee held that section 
145 0.10 (b) of the rules of practice, which provides that “any 
motion will be entertained except a motion to dismiss on 
the pleadings,’”’ was unlawful and void, that he was au- 
thorized to entertain such a motion, that section 0.9 (b) 
of the rules of practice did not require anything more by 
way of answer to a complaint than is required under sec- 
149 tion 900.52a (b) of the rules of practice under the Agri- 
cultural Marketing Agreement Act, and that the motion 
149 be denied on the merits, upon certification to the Secre- 
tary for the purpose of determining whether the referee’s 
149 ruling should be stricken from the record and whether 
the respondent’s answer met all of the requirements of 
the rules of practice, such certification being based upon 
reissuance of the rules of practice subsequent to the 

referee’s ruling, it is held that: 

(1) the certification presents no question that need 
be decided at this stage of the proceeding; (2) there is no 
issue on the question of the sufficiency of respondent’s 
answer because complainant has not objected to the 
answer filed; (3) the questions of the sufficiency of the 

146 answer and the right of the referee to entertain the mo- 

tion to dismiss seem moot since, while entertaining the 

motion, the referee denied it; and (4) the proceeding 

149 should be remanded to the referee for continuation of 
the hearing and for post-hearing procedures-_---------- 1992 146 

Right of Secretary to Entertain 

Even if rule 0.10 (b) should be literally construed to pro- 

150 hibit the Secretary and the Judicial Officer from passing 

upon a motion to dismiss a complaint, a question which 

is not decided here, a respondent could accomplish the 

same result by other motions after the complainant’s 

case is put in evidence or seek dismissal upon the whole 

case for the same reasons that may be urged in a motion 
to Ciemiies pele? oe Metres. «62... occ ccsanse 1992 146 
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COMMODITY EXCHANGE ACT—Continued 
Notice 
Court’s Setting Aside of Orders 
Pursuant to judgments entered on October 19, 1948, by 
the United States Circuit Court of Appeals for the 
Seventh Circuit and the judgments and the order of this 
court of August 13, 1947, as to respondent, notice is 
hereby given to the contract markets under the act that 
the orders in this proceeding dated April 28, 1947, and 
July 11, 1947, have been set aside, and, accordingly, the 
suspension of registrations and denials of trading priv- 
ileges ordered will not become effective.___.....------ 


GRAIN STANDARDS ACT 
INSPECTORS 
Since improper loading of cars caused incorrect grading and 
certification, licensed inspectors were not at fault__.____--- 
1996:157; 1997:159 
PUBLICATION OF FINDINGS OF FacT 
Improper Loading of Carloads of Flaxseed 
Where several carloads of flaxseed were improperly loaded 
so that an inferior grade of flaxseed was at the 
bottom of each of the cars and covered by a larger 
quantity of relatively clean flaxseed of better grade and 
this improper loading of the cars caused the incorrect 
inspection, grading and certification of the grain, 
held, the inspectors were not at fault and the findings of 
fact based upon evidence taken at the hearing should be 
NN a ai ec ee 1995:153; 1996:156; 


PACKERS AND STOCKYARDS ACT, 1921 
(Administrative Procedure Act) 


ADMINISTRATIVE ProcepuRE AcT 
Application of section 4 (c) of, relative to effective date of 
ila Ra ili hs ce hia cae 6 Tad cat ita id 1998:161; 
Order made without notice and public procedure in accordance 
I OIE OO) O98 CDE oo. one i cnocnvendsseeesonese 
Notice anp Pusiic ProcepuRE 
Order made without, in accordance with sections 4 (a) and (b) 
of the Administrative Procedure Act._...--.-.-...-----..- 
Rates AND CHARGES 
Continuation of 
The temporary rates and charges of respondent under 
previous orders are hereby continued in effect for a 
period of two years subject to the conditions set forth 
in the order of August 30, 1946, with reference to the 
filing of quarterly reports and reduction of rates upon 
the basis of information contained in such reports, and, 
on the basis of the facts in this proceeding, this order 


1993 


1995 


1997 


1999 


2000 


2000 


Page 


150 


155 


148 


162 


163 


163 





8 A. D, 8 A. D. INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE DEC. 233 


FEBRUARY 1949 


PACKERS AND STOCKYARDS ACT, 1921—Continued 
(Administrative Procedure Act)—Continued 
P. 
- RaTES AND CHARGES—Continued 
Continuation of—Continued += Page 
is made without notice and public procedure in accord- 
ance with sections 4 (a) and (b) of the Administrative 
Precatne Agee. 35s hos ee oo i eee 2000 163 
The temporary rates and charges prescribed by the order 
of February 24, 1948, are hereby continued in effect 
until July 1, 1949, and, on the basis of the facts in this 
150 proceeding, the order is made effective in less than 30 
days in accordance with section 4 (c) of the Administra- 
1iNG PIQUER ROG ce = ose ce ceed oe ogee 1999 162 
Temporary Increase in 
Respondent’s request for an increase in its yardage rates 
155 granted on a temporary basis until June 30, 1949, and, 
on the basis of the facts in this proceeding, the order is 
made effective in less than 30 days in accordance with 
section 4 (c) of the Administrative Procedure Act--_-_-- 1998 160 


PACKERS AND STOCKYARDS ACT, 1921 


DISMISSAL 
Consent of Parties 
Reparation complaint dismissed after complainant in- 
formed presiding officer that he did not desire to 
proceed further and that the proceeding may be dis- 
MD Oo ca Seb ase seed hacen soae ease tenes 2001 164 
148 EVIDENCE 
Failure to render reasonable stockyard services____-_-_------ 2002 #167 
RaTES AND CHARGES 
Continuation of 
Since the parties are agreed and there has been no objec- 
tion, respondent’s petition for a continuation of its rates 
and charges for a period of one year, granted, and, for 
good cause shown, this order shall become effective in 


162 
. POA RIOR RUE in on on waa Da eee 2003 +169 
163 REASONABLE STOCKYARD SERVICES 
Failure to safeguard consigned animal as constituting failure 
+0: SPUN = oc Rado ais ana le ae 2002 #167 
163 REPARATION 


Failure to Render Reasonable Stockyard Services 

Where complainant claimed reparation for the value of a 
cow consigned to complainant for sale on a commission 
basis which was “held over” at the stockyard during the 
night and could not be found in the morning, it is held, 
that respondent failed in its duty to render reasonable 
stockyard services in connection with safeguarding the 
animal and, therefore, complainant is entitled to an 
award of reparation for the loss sustained by it---.-.-- 2002 = 165 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 
A. D. 
REPARATION COMPLAINT No. Page 
Dismissal of, by consent of parties 2001 164 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 
Exercise of Dominion Over Commodity 
Where a buyer diverted a car of Mexican tomatoes to 
Chicago for payment of custom duties, unloaded the 
tomatoes at destination in New York, but later rejected 
the produce, held, that the exercise of dominion over the 
tomatoes on two occasions constituted an acceptance 
thereof, and respondent’s subsequent rejection was 
without reasonable cause, in violation of the act 2006 
BANERUPTCY 
Discretion of agency to grant stay of reparation proceeding to 
respondent bankrupt 2007 
Contract oF PuRCHASE AND SALE 
Burden of proof as to compliance with requirements of 2018 
Effect of buyer’s failure to make objection relative to meeting 
grade requiremeats of 2018 
DAMAGES 
Measure of, based on— 
difference between contract price and market price__..__. 2010 
loss sustained on resale 2004 
DEFAULT 
Admission of facts alleged in complaint by 2010 
2012:206; 2014:213; 2015:215; 2016:217; 2017:219 
Waiver of hearing by 2010 
2012:206; 2014:213; 2015:215; 2016:217; 2017:219 
DisMIssaL 
Failure to File Complaint Within Limitation Period 
Where two respondents named in the formal complaint 
were not complained against within nine months after 
the cause of action accrued as provided in the act, held, 
the complaint as to them must be dismissed for lack of 
jurisdiction to entertain the suit by the Secretary 
Failure to Prove Allegations of Complaint 
Where complainant alleged losses sustained on sales of 
produce handled on joint account with respondent but 
failed to submit proof of dumping or sales made, it is 
held, that the proof of loss is inadequate and complaint 
should be dismissed 
Lack of Jurisdiction 
Complaint dismissed where the record shows the respond- 
ent was not licensed and there was no proof that 
respondent was subject to license under the act 
Lawful Rejection 
Where the record discloses that complainant knew that 
the produce was in a damaged condition when it offered 
the shipment for sale to respondent, since the complain- 
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DisMIssaL—Continued 
164 Lawful Rejection—Continued No. Page 
ant or its agent reported the damage in its claim against 
the carrier, held, that complainant’s failure to ship pro- 
duce as described and its withholding pertinent informa- 
tion concerning the damaged condition of the car 
excused respondent from obligation to accept delivery 
and, therefore, the complaint should be dismissed---_- - 
Settlement Between Parties 
Complaint for reparation dismissed on notice from com- 
plainant that matter in controversy had been settled -_- 
Since both parties to this proeeeding have notified the 
Department that the controversy has been settled and 
178 requested that the complaint filed herein be dismissed, 
the complaint is accordingly dismissed_---_----------- 
EVIDENCE 
191 Admissibility of Telegram Attached to Report of 
Investigation 
220 Where at a hearing objection was made to the introduction 
of a telegram as evidence, a copy of which was attached 
220 to the report of investigation, the objection should 
have been overruled 
Burden of Proof as to Compliance With Contract 
203 Where seller contracted for shipment of a carload of U. S. 
175 No. 1 cabbage, held, seller had the burden of proving the 
cabbage met grade requirements at time of sale 
203 Effect of Incorrect Description of Commodity in Broker’s 
Memorandum of Sale 
203 Incorrect description of tomatoes in broker’s memorandum 
of sale did not, under the facts in this case, constitute a 
breach of warranty by the seller 
Failure to prove respondent was subject to regulation under act- 
Meeting Grade Requirements of Contract 
In a contract for sale of U. S. No. 1 cabbage, where evidence 
showed cabbage met that grade approximately three 
days before shipment and no objection was made by 
187 buyer concerning condition on arrival, held, the evidence 
is sufficient to show that the cabbage graded U. 8S. No. 1 
at time of sale 
Ratification by Principal of Complainant’s Action 
Where complainant as a buying broker for respondent 
purchased and shipped to respondent one truckload of 
194 fruit and sent respondent an itemized invoice therefor, 
and respondent accepted the fruit without objection, 
received and approved for payment the invoice covering 
the shipment, sent complainant its unsigned check three 
22 weeks later for the full invoice price without reference to 
any controversy, but later complained that two lots of 
the fruit included in the shipment were not ordered by 
it, held, that the evidence of record shows respondent 
ordered the fruit shipped and that, in any event, respond- 


ent ratified complainant’s actions_-_---.-.-------- _... 2018 207 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


F. O. B. 
Meaning of term 
JURISDICTION OF SECRETARY 
Lack of jurisdiction to entertain reparation claim for failure to 
file complaint within limitation period 
LIMITATION PERIOD 
Lack of jurisdiction to entertain reparation claim for failure to 
file complaint within.-..._.-_-- Re ee ene eee 
PARTNERSHIP 
Effect of death of partner upon issuance of reparation award_- 
Effect of Dissolution of, Upon Issuance of Reparation Award 
Dissolution of the partnership and death of one of the 
partners does not preclude the issuance of a reparation 
award against respondent partnership 
RECONSIDERATION 
Petition for, Granted 
Since respondent’s petition for reconsideration of the prior 
order awarding complainant reparation reveals that a 
material point presented by respondent was not dis- 
cussed in the prior order, the petition for reconsideration 
is granted, but upon consideration of the respondent’s 
petition it is determined that the relief requested therein 
ONE ans st ad Buca Snrele 
RECONSIDERATION AND REHEARING 
Extension of Time to File Petition for 
At the request of complainant, the prior order is stayed and 
the time for filing a petition for reconsideration and re- 
hearing is extended 
REHEARING 
Extension of time to file petition for 
RBJECTION oF CoMMODITY 
Failure to accept delivery for reasonable cause 
Withholding pertinent information as valid ground for 
Without reasonable cause 
REPARATION 
Failure to Deliver 
Where it is alleged that respondent contracted to sell com- 
plainant cabbage and onions, but failed to deliver them, 
and where respondent failed to file and answer in the 
case, held, that respondent’s failure to answer is deemed 
to be an admission of the allegations in the complaint, 
and respondent’s failure to pay the difference between 
the contract price and market price of the commodities 
is a violation of the act, for which reparation should be 
awarded complainant 
Where respondent sold complainant two carloads of grapes 
at a price f. o. b. loading point with understanding 
complainant would have opportunity to inspect before 


202 
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Failure to Deliver—Continued No. Page 
shipment but could not make such inspection because 
191 of late notification of shipment and paid agreed purchase 
prices immediately after shipment in reliance upon 
respondent’s description of the grapes which, it appears 
191 from condition at destination, were not in suitable 
shipping condition when shipped by respondent, it is 
182 held, that since no inspection was made by complainant 
buyer before shipment, the suitable shipping condition 
tule applies and since complainant diverted to other 
markets in effort to make best possible disposition, re- 
179 covery is allowed complainant for losses sustained by it 


OR WOON s 64 555 ose see sateen kcnaieso wee 2004 171 
Failure to Pay Balance of Purchase Price 
Where it is alleged the complainant sold a carload of grapes 
to respondent and that respondent accepted the pro- 
duce but has paid only a part of the purchase price 
thereof, and where respondent failed to file an answer 
in the case, held, that respondent’s failure to answer 
constitutes a waiver of hearing in the case and is deemed 
219 to be an admission of the allegations in the complaint 
and respondent’s failure to pay the balance of the pur- 
chase price is a violation of the act for which reparation 
should be awarded complainant in the amount of the 


balance of the purchase price..........-...-.------ 2014 + 212 
221 Where it is alleged that complainant sold three truckloads 
of mixed vegetables to respondent and that respondent 
222 accepted the produce but has paid only part of the pur- 
chase price thereof, and where respondent failed to file 
200 an answer in the case, held, that respondent’s failure 
200 to answer is deemed to be an admission of the allega- 
222 tions in the complaint and respondent’s failure to pay 


the balance of the purchase price is a violation of the 
act, for which reparation should be awarded com- 
WintiAnG isos Go ee eee 2012 205 
Failure to Pay Purchase Price 
Where it is alleged that complainant sold and delivered 
65 crates of celery to respondent and that respondent 
accepted the produce but has not paid any part of the 
purchase price, and where respondent failed to file an 
answer in the case, held, that respondent’s failure to 
answer is deemed to be an admission of the allegations 
202 in the complaint and respondent’s failure to pay the 
purchase price is a violation of the act for which repara- 
tion should be awarded complainant in the amount of 
He WUPCRERS WHE. oc cc co ccccceccncncensescsonaawen 2015 214 





238 INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE DEC. 8 A. D, 


Fresruary 1949 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued a 
Failure to Pay Purchase Price—Continued No. Page 
Where it is alleged that complainant sold and delivered 
a truckload of oranges to respondent and that respondent 
accepted the produce but has not paid any part of the 
purchase price and where respondent failed to file an 
answer in the case, held, that respondent’s failure to 
answer is deemed to be an admission of the allegations 
in the complaint and respondent’s failure to pay the 
purchase price is a violation of the act for which repaia- 
tion should be awarded complainant in the amount of 
the purchase price 2016 215 
Where it is alleged that complainant sold and delivered 
three carloads of cabbage and that respondent accepted 
the produce but has paid no part of the purchase price 
thereof and where respondent failed to file an answer in 
the case, held, that respondent’s failure to answer con- 
stitutes a waiver of hearing in the case and is deemed to 
be an admission of the allegations in the complaint, and 
respondent’s failure to pay the purchase price is a 
violation of the act for which reparation should be 
awarded complainant in the amount of the full purchase 
217 
Unlawful Rejection 
Where complainant sold and delivered two carloads of 
U. 8. No. 1 Mexican tomatoes to respondent, f. o. b. 
the Mexican border, and the facts show the shipments 
did not move under normal transportation and service, 
that the purchaser rejected the shipments because the 
tomatoes did not grade U. S. No. 1 at destination, that 
the tomatoes were resold by respondent for the “‘account 
of whom concerned,”’ and the proceeds of resale were 
remitted to complainant, held, the respondent’s rejec- 
tion of the shipments was without reasonable cause, in 
violation of the contract and of section 2 of the act, and 
reparation should be awarded complainant for the 
difference between the original sale price and the amount 
received on resale of the commodity 178 
Where complainant sold and shipped to respondent a car- 
load of frozen pineapple and cherries which respondent 
refused to accept and pay for unless complainant agreed 
to purchase from respondent a carload of produce, held, 
that the rejection was without reasonable cause and 
reparation should be awarded complainant for the 
difference between the contract price of the rejected 
fruit and the net proceeds from tbe resale thereof 
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REPARATION—Continued No. Page 


Unpaid Balance of Invoice 
Where the evidence shows complainant, as buying broker, 
purchased for and delivered to respondent one truckload 
of fruit in accordance with instructions, and that re- 
spondent accepted the fruit but failed to reimburse 
complainant the full invoice price for the alleged reason 
that some of the fruit was not ordered by respondent 
and that part of the shipment arrived in bad condition, 
held, that reparation should be awarded complainant 
for the unpaid balance of the invoice found due com- 
plainant from respondent... 2.2. 25552652525. 2013 207 
REPORT OF INVESTIGATION 
Admissibility of Telegram Attached to 
Where at hearing objection was made to the introduction 
as evidence of a telegram, a copy of which was attached 
to the report of investigation, the objection should have 
ROR CCOITEIEE 2. ook cnc o nde coSe sen ndeeesaeee 2006 182 
Stray oF REPARATION PROCEEDING 
Discretion of Agency to Grant, to Respondent Bankrupt 
Where respondent, in an action by complainant for dam- 
ages, requested a stay because it had been adjudicated 
a bankrupt, held, that a non-bankruptcy tribunal has 
the discretion as to stays in the absence of an order from 
the bankruptcy court and, since the oral hearing has 
been held and evidence presented, the preceeding is not 
BREE: nb ince ceeseeoudaes aoe neg ates 2007 187 
Stray ORDER 
Prior order stayed, pending extension of time to file petition 
for reconsideration and rehearing--_.._-..-.------------- 2019 222 
SurraBLe SuHierina ConpDiTION 
Inapplicability of Rule of 
Where Mexican tomatoes were shipped from Nogales, 
Arizona, to New York City, and were not re-iced in 
Texas, held, the produce did not move under normal 
transportation service and conditions, and consequently, 
the suitable shipping condition rule does not apply-_---- 2006 178 
Rise OF RS. 5 oa cs do aa cag ene soba bocensssaesas 2006 182 
SurraB.tp Suiprine Conpriion RULE 
UIA Ol 58 oi Sew a oo od aa cade saieed areca 2004 175 
VIOLATION OF AcT 
DONG 1 CHAIORS 6 sc cas conte ccccadcnscncenecdanegssaean 2010 203 
Failure to pay— 
balatios of amount of Inveiee..:..-2...-266.cdsscscens 2013 210 
balance of purchase price. .........-.--------- 2012:206; 2014 213 
SIMONI NM itn nna nacae saan ae 2015:215; 2016:217; 2017 219 
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INDEX-DIGEST AND SUBJECT-INDEX OF 
COURT DECISIONS 


Frepruary 1949 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


DAMAGES 
Evidence Showing Buyer Performed Its Duty in Minimizing Loss 
Where on the question of damages the defendant has offered 
testimony to the effect that there was an active market for 
melons at Chicago on the day of the diversion and that, if the 
melons had been sold at Chicago at the prevailing price, the 
plaintiff would not have suffered any loss, the court held, that 
while plaintiff was under the duty of minimizing the loss as 
far as possible upon defendant’s failure to accept the melons, 
nevertheless, in view of the perishable nature of the com- 
modity, it was not necessary that the melons he held for a 
substantial length of time, while the plaintiff sought offers for 
them, 8 F. Supp. 60 
EVIDENCE 
Facts showing— 
buyer performed duty in minimizing loss, 8 F. Supp. 60 
Finding of Secretary held based on, 8 F. Supp. 60 
FInpINGsS AND ORDER OF SECRETARY 
Effect of Prima Facie Case Made Out by 
The prima facie case made out by the findings and order of the 
Secretary will prevail unless overcome by evidence submitted 
by the defendant, nothwithstanding the present proceeding is 
not in the nature of an appeal from or review of the Secretary’s 
determination but is a proceeding de novo, 8 F. Supp. 60 
FINDINGS OF SECRETARY 
Evidence Disclosed in Record Held Sufficient to Support 
Defendant’s contention that the Secretary’s finding that the 
defendant either rejected without reasonable cause, or failed 
or refused truly and correctly to account is against the weight 
of the evidence, is untenable because, as to the failure of the 
defendent to account, there was evidence to support the finding 
made by the Secretary, although, as to rejection without 
reasonable cause, there could be no finding against the de- 
fendant, 8 F. Supp. 60 
Proper Manner of Avoiding Effect of 
If the findings of the Secretary were against the weight of the 
evidence, the proper manner of avoiding the effect of such 
findings is by a new presentation of such evidence in court as 
part of the defendant’s case, 8 F. Supp. 60 
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JURISDICTION oF SECRETARY Page 
Assumption by Court of 
Where defendant contended that the plaintiff did not file his 
reparation complaint within the limitation period allowed by 
the act, the court heid, that since the original complaint was 
not introduced in evidence, there is no way in which the court 
can determine its sufficiency, and, in the absence of proof to the 
contrary, the court must assume that the Secretary would not 
Page have acted had he lacked jurisdiction, 8 F. Supp. 60-______-_- 224 
SEecRETARY’s FINDINGS oF Fact UPHELD 
Defendant’s objection that the Secretary lacked jurisdiction 
because the facts claimed by plaintiff, as alleged in its com- 
plaint, do not constitute either a rejection without reasonable 
cause, or a failure or refusal truly and correctly to account 
promptly, cannot be sustained sinee the complaint not being 
before the court, judgment cannot be passed upon its sufficiency, 
& ©. Bae. 006 ood s tian sds ee eee 224 
REDIVERSION 
Right of, where buyer failed to acquire title to commodity, 8 F. Supp. 
Wao kedcs tcdsccuas cebae ceca manaeawde soos eects sae 229 
REPARATION 
Secretary’s Order Sustained by Court 
Where in a suit brought under section 7 (b) of the act to enforce a 
reparation order issued by the Secretary of Agriculture under 
subdivision (a) of said section, the plaintiff offered in evidence 
the proceedings, findings, conclusions, and orders of the Secre- 
tary as making out a prima facie case under the act, the court 
held that the plaintiff is entitled to judgment in the amount of 
the reparation order, §.%. Supp: 60... 43 <2 ssc nescnccuncne 224 
STaTuTE OF FRAvupDS 
Inapplicability of, to Transaction Involving Purchasing Agent of 
Buyer 
Where plaintiff was the defendant’s purchasing agent or broker 
and was paid a fee for his services in purchasing for the de- 
fendant, there was no relationship of buyer and seller regardless 
of the fact that the plaintiff advanced the purchasing money at 
the time of obtaining the commodity and, under such circum- 
stances, the Statute of Frauds is inapplicable, 8 F. Supp. 60... 225 
TitLe To CommopiTy 
Right of Rediversion Where Buyer Failed to Acquire 
Where defendant was to make payment for melons when notified 
that the bill of lading was at plaintiff’s office, and because such 
payment was not made, the bill of lading was not delivered, the 
defendant acquired no right to the merchandise and cannot com- 
plain of the plaintiff’s rediversion of the melons to itself, 8 F. 
SN. 00s shes cccccs es cucsncceheace cee acnaaedeee oe ae 225 
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